562 Lrvasseur . Krnoam. [80

actionable character of the injury, therefore, is not dependent upon
separation or upon the physical absence of the husband. The wrong
may be inflicted and damages recovered though the wife be liv-
ing with her husband at the time. 2 Schouler, Marriage, Divorcs,
Separation and Domestic Relations, par. 1332; Heermance v. James,
supra; Adams v. Main, supra, at p.236; Foot v. Card, supra; Rinehart
v. Bills, 82 Mo. 534, 537, 538; Rott v. Goehring, 33 No. Dak. 413;
Parker v. Newman, 200 Ala. 103. Nor is the bringing of this suit
and the recovery of damages therein a bar to the plaintiff’s regain-
ing the conjugal society and affections of her husband. This possi-
bility was her valuable right which she did not surrender as a price
for redress for past injuries. Foot v. Card, supra. The verdict
determined the amount of damages suffered by the plaintiff for the
defendants’ wrongful acts done prior to the date of the writ. Had
she reclaimed the affection and society of her husband in whole or
in part before the trial, evidence of that fact would have been rele-
vant and competent upon the question of damages. But her rightful
reclamation of the consortium of her husband subsequent to the
trial, affords no basis for a motion in arrest of a judgment founded
on the facts existing at the time it was rendered. There was no
. error in the denial of the defendants’ motion.

Exceptions overruled: judgment for the plasntiff.

All concurred.

Rockingham, %
March 6, 1923,
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A servant assumes only such dangers of his employment as are apparent or which
ordinary care would disclose.

Casg, for negligence. Trial by jury and verdict for the piaintiff.
The defendant’s motions for a nonsuit and for a directed verdict
were denied, subject to exception, by Branch, J., who transferred the
case from the April term, 1922, of the superior court. The facts are
stated in the opinion.

Sewall & Waldron, and Arthur L. Churchill, for the plaintiff.

Henry C. George and Scammon & Gardner, for the defendant.
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Prasirr, J. The plaintiff’s evidence tended to prove the follow-
ing facts. He was a farm laborer, with some experience driving
a team, but not an expert driver. He was set by the defendant’s
foreman to drive a two-horse load of baled hay to Newmarket, and
had difficulty getting up a steep hill where the road had been dug
over, in the process of laying a sewer, and was rough and slippery.
When a second load was being put on, the plaintiff protested against
its being made larger than the first, because of the trouble on the
road, but the foreman insisted upon adding a third more. The rack
was not properly secured to the wagon platform. When the plain-
tif reached the defective road with this load, one of the horses refused
to pull, and the load swayed and backed into the ditch. The plain-
tiff thought it was going over, jumped to save himself and received
the injuries complained of. The strands of hay-wire fastening the
rack to the platform were found to be broken after the accident.

In the absence of argument or brief on behalf of the defendant,
it is not perceived upon what ground a claim that his motions should
have been granted could be based. There is ample evidence of a
failure to provide suitable instrumentalities, and of a failure to
conduct the business in hand with reasonable regard for the safety
of the plaintiff.

If it should be conceded that, as matter of law, the plaintiff assumed
the risk of taking the larger load over the defective highway (Merrill
v. Company, 79 N. H. 211), the case would still be one for the jury.
It does not appear that he knew that the rack was not properly
secured to the wagon platform. There is evidence that this defect
contributed to the unstable condition of the load, and that it helped
to create the apparent danger which induced the plaintiff to jump.

Other defences, suggested by the examination of witnesses, all
depend upon disputed questions of fact, and are immaterial here.

Exceptions overruled.
All concurred.




