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a.,v. M. Parker &M. FlandersEdith Walter
a.Trustees &

fiduciary positionoccupies no a maintainwill not entitled toOne who under is
equitya bill in for its construction.

uncertainty right legacyof of a and theno as to enjoymentthere is theWhere
happen,right onlypossession an event which mustof is deferred until occurs

legateepersonal representativesbequest passes a inthe of deceasedthe to
any contraryexpression aof intention in the will.ofthe absence

provisionpersonalty bybequest a thatof is and is followeda absoluteWhere
assignment anyby otherbequests . either or“all herein . . are inalienable

provision uponproceeding process,” aor is as restraint alienation.the void

Clark,theEquity, a of of Noah S.Bill in for construction will
15,Aprilwho died 1910.

the and Dana E.plaintiff daughter,M. Flanders isThe Edith
ByClark, was son ofClark the of Edward W. who the Noah.son

and of hisgavethe his will to his wife eachfirst four items of Noah
$10,000corporations and in cash.stock in variousthree children

gifts to others. Item 17The 5 to 16 inclusive are similaritems
24of his wife is one. Items 18 toappoints trustees,three which

sundry purposes.forgiftscontain to these trustees
and 26 of the will are as follows:Articles 25

rest, and re-all the residuegive, bequeath and devise“25th. I
real,may possessed, personaldiethe of which Imainder of estate

found,.to my said trus-mixed,and situate and howeverwherever
duringfollowing payto the life oftees, trust, purposes:forin the
thereof,my from the net income all insur-Eliza A. Clarksaid wife

premises Elm in saidrepairs the No. 1725 streetuponance and
direct, income,may the of said netManchester, as she and balance

may byClark, or it be receivedquarterlyEliza A. asto her the said
support mytrustees, the to saidsaid and same be insufficientshould

payshall toliving,are now then said trusteesin the mannerwife we
may necessaryrest, remainder as beher of residue andpartsuch said

my wife, appointI Theof saidpurpose.for that the deceaseOn
a trustee in herSafety Deposit Companyand TrustManchester

mypay,and to sonmy shall then transferplace and said trustees
remainder,and thenrest,of residueone-eighth saidEdward W. Clark

my daughters C.one-eighth each of Clararemaining, to Matthews
George Clark,one-eighth my nephew M.Phillips, toand Helen C.

Thenephew C. Clark. net incomeone-eighth myto Charlesand
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my pay equalshall inremaining three-eighthsof the said trustees
shares, my grandchildrento Edithsemi-annually, as it accruesor

Matthews,M. Elmer the share of theand C.Clark, Irene Matthews
equal shares, any ofparent in shouldpaidbe to the childrento

issue,leaving youngest of thethe die until thegrandchildren aforesaid
thirty-agethree, reach ofthree, of the shall theor survivorsthe

equallythree-eighths shall dividedeight beyears, when the said
ofanyand heirs of the threeof theamong the survivors the three

oftaking only the share the deceased.deceased, heirssaid
trustees, during the continuancealways be three26th. shallThere

herebyestablished, and said are author-anyof herein trusteestrust
any prop-of saidconvey partor the trusttheized to sell and whole

auction,at sale orsubstituted, private publicerties, original or either
re-invest, incourt, to and theirfrom the and investwithout license

in andtrustees, from securitiesthe funds said sales suchnames as
savings the lawsfor banks underlegalas investmentsproperties are

trustees shall all mattersmajorityA of said decideof Massachusetts.
any theretowill and codicilin of said trustees under thisthe business

signing anyin re-dissenting join instrumenttrustee shalland the
not ineffect. Said trustees shallcarry said decisions intoquired to

in of theany beneficiary anticipationany payments tocase make
applied paymentsto be toof the income saidreceipt by said trustees

arewife, grandchildrenchildren andherein tobequestsalland
proceedingany process.other orby assignment orinalienable either

anyormaintaining trust under this will codicilexpense eachThe of
inthe income of said fund andout trustshall be bornethereto .of

applied pay theof one trust fund be tothe incomeno shallcase
thereof, any other trust fund.”any part ofexpense, or

executingaccepted and are them.the truststrustees haveThe
21,Julydiedliving. Edward W. Clarkwidow is stillThe testator’s

residuarymaking Laura F. Clarkleaving a his widow1920, will
Cavanaugh is of Edward’sB. executorlegatee. defendant JohnThe

one-eighth partbe inventoried asthe interest tohas causedwill and
duty inof the court to Msand the advice asestate asksof Edward’s

E. thatDana Clark claim undersaid Edith andThepremises.the
in of Noah’s estateone-eighth interest the residuumtheNoah’s will

passed as of Edward.to them sole heirsdeath of Edwardupon the
toof the trustees amountsthe in the handsof estateThe residuum

$600,000.
Januaryruling by Marble, J,, from theawithoutTransferred

superior court.1922, of theterm,
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Warren, Wilson,Howe & for Edith M. Flanders.

(by orally),Albert Terrien andbrief for Dana E. Clark.

B. Cavanaugh Tuttle,John and Wyman, Burroughs (Mr.Starr&
Wyman orally), for F.Laura Clark and the executor of Edward W.
Clark.

Parsons, C. J. the plaintiffNeither Edith M. Flanders nor her
fiduciaryco-heir Dana E. occupiesClark a position which entitles

them their protectionfor to the prospective questionsofdecision
may theywhich hereafter andarise cannot maintain proceeding.this

Church,Ross v. 77 H. 592.N. The trustees under Noah’s will do
not need the ofnow the theyadvice court and do not ask for it.
There no byis occasion for action the trustees under Noah’s will
until after the death of his provincewidow. “It is within the of

upon rightscourts decide partiesto. the of theyas the present,exist in
but it not within province, theyis their nor will jurisdiction,assume

in rights mayto decide advance such be in the Gafneywhat future.”
Kenison, 64v. N. H. duty354. Moreover of distributingthe the

is placed present board,residuum not thewith for at the death of the
will a inappoints place.widow the trustee Uponher the board as

dutythen ofconstituted the maydistribution devolves. boardThat
regard question occupythe as too trivial to the attention of the

Cavanaugh, will,court. of saysexecutor Edward’s he wishes to be
Theadvised. occasion for such is apparent.advice not He has

already waitingacted without for the direction of the court. He has
partthe as ofinventoried interest isEdward’s estate. It not clear

that he has occasion more until time forto do the collection arrives.
fully presentedhas rightBut the case been and Cavanaughthe of

protected annoyance byas to be fromexecutor the further assertion
of a claim seems under thebaseless circumstances sufficient to author-

opinionize the Daythe announcement of of the court thereon. v.
Washburn, 76 N. H. 203.

legatees one-eighth partsof of theThe interest the of the residuum
of theestate the 25th clause of will vested at theNoah’s under death

Noah, uncertaintyof there theirbeing right enjoyment,no as to of
onlypossession beingthe of until ofright deferred the death his

and of either the time ofwidow, upon the death before distribution
arrived, passed personal representativesto the of thebequestthe

expression contrarylegateedeceased in absence of the of a in-the
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Lewis,in 94,tention the will. Abbottv. 77 N. H. 97; Wiggin,Hall v.
89, Durgin,N. H. 91; 121; Crosby Crosby,67 Snow v. 70 N. H. v.

64 77; Wiggin Perkins, 36,N. H. v. 64 N. H. 39; Kennard,Kennard v.
H. gift personalty63 N. 303. The of byto the testator’s children

absolute, equally giftsthis clause was with the them in 2nd,to the
3rd, theyand to right4th clauses as which had the immediate of

languageTheenjoyment. upon presentwhich the controversy is
based, found in will, bequests26th clause of the “all.the herein to
wife, grandchildrenchildren and are inalienable by assignmenteither

any proceedingor other process,” applies equallyor by its terms to
giftsthe in each of the four “Any provisionclauses. restraining the

alienation, voluntary involuntary,or of an in simpleestate fee or
an absolute interest in personal,chattels real or legalwhether or
equitable, Gray,is void.” Alienation,Restraints on s.279 A (p. 192);
Ib., 27, 105; Edgerlyss. Barker,v. 66 N. H. 434, Cyc.40454; 1713.

Webster,The cases 24;v. 77 N. H. Gardner v. O’Loughlin,Wolfman
481,N. H. no application.76 have In legatee’sthem the right was

dependentnot but uponabsolute the discretion of a trustee.
languageIf as the indicates, the testator intended to create in the

legatees an absolute estate,inalienable he illegalintended an and
impossible estate and his givenintention cannot be Haywardeffect.

Spaulding,v. 75 N. H. 92; Edgerly Barker,v. 66 N. H. 434; Burleigh
v. Clough, 267,52 N. H. 271. But as giveneffect must be to the
testator’s possible althoughintention if languagethe of the will
implies an intent to create an estate permitted bynot law, if from
the whole will purposea to create legalan estate within limits can be
found, giveneffect will be to the testator’s intent far legal.so as it is
Edgerly Barker, supra.v.

The testator tointended benefit children.his The attempt to
giftthe in bysecure their prohibitinghands its alienation is evidence

in giftaddition probableto the itself. It is not he would not have
giftmade the if he had theunderstood restraint he undertook to

impose upon it could not givenbe effect. It is of no importance,
however, eighthsto giftthese whether the failsas because of the
illegality imposed.of the giftscondition If failed,the so much of

undisposed bythe estate would be of the will and Edward as heir
to one-third bewould entitled to one of the three-eighths. This
right would at subjectvest Noah’s death to the lifewidow’s interest

passand at death representatives.Edward’s to his
plaintiffsThe contend forbiddingthat the clause alienation trans-

apparentlyforms Edward’s absolute estate in one-eighth of the
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with a remainder or limitation over tointo a- life estateresiduum
in thisauthority support of claim.is citedhis heirs. No

mind,twenty-one years,“Every ageof the of of saneperson
dispose property, personal,real and and ofmay of hisdevise and

any byin willmay propertyhe have his lastany right or interest
1.S., 186,c. s.writing.”in P.

. . .bequeatheddeceased notpersonof apersonal“The estate
equalin “to the children of the... shares”be distributedshall

196, 6,s. and s. 1.S., c.P.•deceased.”
one-eighthany right or interest in thehadat his deathIf Edward

passeditby the 25th clause of Noah’s willgiven himof the residuum
plaintiffs partThe can take noby of the statute.byhis will force

be­by of the statute of distributionsof forceof the estate Edward
onlythey as children of Edward to shareare entitledcause under that

. . . andpersonal bequeathed,”estate notin a of “thedistribution
all of his estate.bequeathedEdward’s will

onlythey can take becauseanythingtakeplaintiffsIf the can
They by purchasemust take undergives it to them.Noah’s will

by from Edward.Noah’s will and not descent
grand­wife, andherein to childrenwords, bequests“allIf the

any proceed­by assignment or othereitherchildren are inalienable
an that theexpressto intentionbe construeding process,”or could

uponterminate hisEdward shouldbequeathed toeighth interest
necessaryit beexpressed intention shouldor if to effectuate thedeath

anyexpressionno of intentionlanguage, there isto construe theso
If Noahgothen to Edward’s children.eighth partthe shouldthat

and had usedshould be so terminatedhad intended interestEdward’s
he have made furtherintention could suchlanguage expressing such

given it to thepleased, he could haveeighththe as hedisposition of
mentioned in the 16thorganizationor to the charitabledaughters

ofEdith or to Dana or to bothgiven it toHe could haveclause.
assumingthem. Under the willgavehe to none ofthem. But it

missionary societydeath, thehistitle did not surviveEdward’s
have,plaintiffseighth as thesejust good a to thehas titleas

give it to them isall, no intention toat becausewhich is none
claimed had been entertainedIf the intentionexpressed by the will.

Benton, 66aptin Benton v.expressed words.it have beenwould
H. 169.N.

the of the testator’sof the will is ascertainment“The construction
— by heintention, he meant what said.” Strattonwhatexpressed

inlanguage be found the582, As no canStratton, 68 N. H. 585.v.
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eighththeplaintiffs should havean intention that theexpressingwill
Edward, plaintiffsthe fail.after

plaintiffs’the claim isCavanaugh advised thatexecutor isThe
without foundation.

discharged.Case

concurred.Young, J., absent: the otherswas

Hillsborough,
6,March 1923.

Brewing Flaherty.JamesTrue W. Jones Co. v. W.

personally upon attemptsAn administrator is not liable his unauthorized to con-
agreement excluding per-in behalf of the there is antract estate when his

liability.sonal
promissory goodsan and on an accountIn action on the defendant’s note for

sold, note,parol is inadmissible as to the but admissible as toevidence the
respects actingaccount, allto show that the defendant was in for an estate of

making purchases plaintiffin fromwhich he was administrator the the and in
giving the note.

Assumpsit, promissory notes,the ofto recover amount two and
goods by jury.an sold. Trial At the ofaccount for close the evi-

plaintiff’sdence, the motion for a directed verdict as to all the items
granted subject exception. ruling thewas to The as to account was

predicated upon plaintiff’s agreementthe that if it was erroneous
judgmentthere should be for the defendant as to that item. Trans-
May term, 1922, superior byof the Branch,ferred from the court J.

opinion.in theThe facts are stated

Davis, plaintiff.for theMcLane &

Broderick,A. for the defendant.James

Peaslee, broughtJ. This action is to recover the amount of two
notes, signed by defendant, openthe and also anpromissory ac-

himcount, charged upon plaintiff.to the books of the The defend-
signatures on the notes under the rule.ant’s were admitted

carrying theThe defendant offered to show that he was on busi-
formerly by brother, hadness owned and conducted his who died

respectsin he in allquestion;before the transactions and that was


