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influence,justify groundaof on undue it mustTo the disallowance will the of
charged coercion,that to fraud or de-be established the influence amounts

affection;merelystroying oragency, and is not the influence of kindnessfree
merely by opportunityof andnor is influence established evidenceundue

suggestionability by request, inor the ab-to influence the testator or even
strongimpositionof of fraud or or coercion so as to substitutesence evidence

for ofanother’s will that the testator.

L.the of will of HarrietAppeal,Probate from allowance the
by juryThe issue undue was tried the withBlood. of influence

plaintiff’s a directedverdict for the defendant. The motion for
by J.,,subject exception Marble,to and transferredverdict was denied

1922,May term, aresuperiorfrom the of the court. The facts
opinion.instated the

(Mr.. orally), forKinney Carey& HurdHurd and Bernard W.
plaintiff.the

orally),and for the defendant.(byJesse M. Barton brief

Parsons, plaintiff having proved the due execution ofC. J. The
competency questionedby a whose not wasthe will testatrix is

establishingto the was offeredentitled a decree will unless evidence
invalidating lawthe will matter of couldfrom which some fact as

89,reasonably N. H.Osgood,be found. 79 93.Albee v.
. neatly eight yearsJanuary 3, 1913, beforeThe will was executed

adeath, August 22, competency to makethe testatrix’s 1921. Her
strengthto ratherwill not The evidence showis attacked. tends

from thethan of mind. The issue of fraud was takenweakness
exception. legateeand underjury principalThe executrixwithout

itof undue influence to secureexercisingthe iswill who accused
Theredraftingat or of the will. ispresentnot the executionwas

justifyany way. To the dis-connecting her it- inevidence withno
influence,the undue there mustgrounda will ofallowance of on

permit that the wasto the inferencebe evidence sufficient testator
made; mustmaking appearthe will it was itor into asmisled coerced

coercion, destroy-charged amounts “to force andthat the influence
merelyaffection, ormerely the influence ofagency, noting free and

appear that the willbut it mustgratifying another;desirethe of
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by supra, 89, 92,was obtained Osgood,this coercion.” Albee v. 94.
a subjugates,“Undue influence to will thatavoid must be of a kind

the mind person seeking it,of the that of the totestator to control
destroy agencytoso as the free of the at the timetestator the will

Estate, Pa. gainedis made.” McNitt’s 229 St. “Influence by71.
and not regardedkindness affection will be ‘undue’ if no imposi­as

practiced,or fraud even thoughtion be induce the toit testator
an unequal dispositionmake unjust property.”and of his Note

Small, 220,4 p. 259;to Small v. inGreenleaf 16Am. Dec. Mackall v.
Mackall, p. Opportunity abilityU. S.135 172. and to exercise con­
trol are not of sufficient establishevidence to undue in­themselves

The question remains,fluence. tendingwas there toevidence show
the successful exercise of control? Eaton, ante,such Loveren v. 62.

anyIn the absence of of incompetencyevidence or weakness of mind
any anyor of fraud or ofimpositionor thecontrol at execution of the-­

any by chargedwill or of action partywhatever the in relation to
making,its it is a presentingdoubtful if case will ever arise evidence

avoidingwhich will authorize the will on ofgroundthe undue influ­
onlyTheence. provisionsconsiderations left are the of the will-­

taking into all theconsideration evidence theas to situation and
relationship of the parties. Eaton, supra.Loverenv. The testatrix

$100had three children. gaveShe each of herto childrentwo and
the estate, $4500balance of her all, child,some in the otherto the
daughter who chargedis with exercising undue influence to secure-­

in herthe will favor. There is no the pecuniaryevidence as to
condition of whyeither child tendingas to eithershow would or

likelynotwould be preferred.to be
1912,Prior to September, the husband, Moodytestatrix herand

Blood, lived on a small farm near the ofvillage Newport. The-
three children two,were married; brother,the andexecutrix lived
in Newport, while the contestant herwas settled with husband in-

Moody SeptemberWorcester. 3, 1912, leavingBlood died a will
of thewhich testatrix was the executrix, gaveHarriet which her all

propertythe except gifts grandchildren.minor to andchildren
Shortly before death, conveyedhis he uponthe hefarm which and
the testatrix lived F. Bartlett,to Burton ofthe husband the execu-
trix, monetaryfor a subsequentlyconsideration which paidwas and

agreement,the as the claimed,Bartletts that Blood and his wife
should have a longhome on farm theythe as as lived. Blood was
then on his death-bed. After his death the Bartletts moved to the-

and thefarm testatrix there Augustlived with them her deathuntil
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very22, McKayEmma and her were1921. The contestant brother
by farm, theymuch of so that refusedoffended this sale the much so

accept children,to for or their from Mrs. Blood as execu-themselves
trix, Moody’s inbequeststhe for them in The evidencemade will.

good to themainlythe relates the faith of the transaction ascase to
farm.

inShortly Moody’s a sheafter death Mrs. Blood made will which
by ineach, proof$500left and Emma which the will sheto Will

each, giving$100 to a reason their con-reduced to the scrivener as
conveyance farm.in their of the Thereduct relation to father’s

Moody purchase priceany property exceptwas no evidence left the
farming tools,and that the testa-of the farm some live stock and or

anytrix her husband’s will.excepthad what she received under
upon$4,506.88. The reliedappraisedHer estate was at evidence

testimonyto as to statementsshow undue influence consists of
death,by Emmamade Mrs. soon after her husband’s thatBlood

way everythingfeel that be divideddid;should not the she would
afterequally died;and when she and on another occasiondivided

way like“if she have shethe will was made that could her would
good money, belonged themher to a sum of tochildren have what

was;way, gogot her it would have to as itbut of course she hadn’t
way,” that theshe couldn’t have her there was evidence testatrix’s

affectionate Carrie than withrelations were more cordial and with
the and that Carrie influenced her mother when withother children

shortlyher, by testatrixthere was also evidence of statements the
which, theher no will howeverbefore death that she had made

validity amay are immaterial on the of willexplained,evidence be
conclusively proved andeight years before, execution ismade whose

itThe that of evidence thatnot denied. most can be said this is
ability to influencetendency opportunity andhas some to establish

testatrix, authorizing the inference thatthe it far short ofbut falls
her will.the Mrs. Blood made was notwill

was intendedher at the time of her husband’s deathIf statement
daughters.effect;no thepromote peace family,to in the it had such

to motherand letters herspokenever to each other the contestant’s
mother, asattacking mayher father well have induced the she stated

dividing the in her hands to diminishscrivener,to the in father’s estate
the daughter’s share.

Thenot testatrixprovisionsThe of the will are unreasonable.
inducedto of children. That she wasright preferhad the one the

intimate association withby superiorto affection for or moredo so
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thenot affectrequest,or doesby suggestionherone, or eventhat
imposition or coercionof fraud orof evidencein the absencewill

Theremother’s.daughter’s will for thestrong as to thesubstituteso
evidenceand no substantialimpositionorno evidence of fraudis
producetowrongfully exerciseddaughter’s influence wasthethat

been sub-should haveinfluence notThe of unduethe will. issue
mitted.

probate courtdecreeException sustained: affirmed.of

concurred.Young, J., absent: the otherswas

Sullivan,
6,March 1923.

Lyman Baton H. Clarke.v. LizzieB.

expenses byagainst only,warranty incurred the cove-a is lawful claimsWhere
defending against be from thean unfounded claim cannot recoveredinnantee

enough, validityuponcovenantor; apparent title is not but itsan cloud the
liability.the covenantor’smust be shown to establish

though beingclaim, unfounded,a isthatIf a notifies the covenantorcovenantee
warranty,prosecuted ofassume its defence because his theand him toasks

duty premises.all inis of further thecovenantee relieved

expensesto incurred inbroughtis coverCovenant. The suit
Eaton,involved in v.defending proceedings Warnerpartitionthe

The claim for of the landbyH. the court.78 N. 515. Trial 7/32
by uponto theconveyed presentedEaton commissionerto was him

The estate is solvent.Harris andthe estate of Mrs. was allowed.
argument the sum so allowed re-at the that wasIt was admitted

inpaid to satisfaction of hisfrom the and Warnerceived estate was
byproperty was sold order ofof the commonclaim. balanceThe.

proceedstheproceedings, and have notpartitionmade in thecourt
plaintiff,for the and thewas a verdictdistributed. Therebeen

upon exception Thecourt thereto.to thiscase was transferred
sufficiently appeardid notthe factsdischarged becausecase was

hearing,upon superiorfurther theand,Clarke, post, 586);(JEatonv.
verdict, judgmentordered for thethe(Kivel, J.)C. set asidecourt

September term,theexceptions, ata bill ofdefendant, and allowed
1922.

plaintiff.for theorally),Kinney (Mr. Hurd&Hurd

orally), for the defendant.andColby(byG. briefIra
VOL. 37LXXX.


