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the proceedsof had not been made. It would be im-abut division
uponClarke whether theto Mrs. Warner’s claim estatematerial

throughindirectly an claim,allowance of Eaton’s orpaidwere
taking proceedsthedirectly by it out of of the land.

anynever to have been denial of thesubstantialThere seems
of all landthat claim to the wouldWarner’s haveproposition 7/32

way.inout of the estate some Eaton elected to haveto be satisfied
adjusted by assuming againstthat the claim was validthe matter

againsta appearsclaim for it the executors. Therehim, provingand
any litigation partfor ofno occasion over thisto have Warner’sbeen

proceedings. Eaton did in thatpartitionthe Whateverclaim in
risk, and forhis cannot be from Mrs.at own recoveredbehalf was

by record.the facts disclosed theuponClarke

Judgment the defendant.for

J., absent: the others concurred.Young, was

Coös,
6,March 1923.

v. William McCarroll & a.G. WilsonLee

subject aaproperty and creditor seeks to have fraudulentis to executionWhen
levy removed, may,conveyance independentto a or sale he ofor obstruction

specific upon property,astatute, a bill as soon as he has obtained lien thefile
judgmentby attachment, issuingor the of anlien be obtainedthewhether

execution.
by making any attachment,awas before hisa bill filed creditorsuchWhere

equitable proceeding bymay be the of ansubsequent attachment basis either
byalready filed, apremature, or asif new bill either an amend-bill notthe

separate proceeding.at or as asuit lawment to the
addingequity bymay permitted in ato amend his bill count inplaintiff beA

assumpsit.
merely formal doesof a declaration is and not involveamendmentanWhere

action, rightsplaintiff’s under hischange of attachmentof the cause thea
anyagainstunimpaired oras intermediate incumbrances attachments.remain

' alleged conveyedhave beenBill, reach assets totoCreditor’s
in of the former’sto defendant Mabel fraudby defendant William

Sawyer, J.,plaintiff. by fromincluding the Transferredcreditors,
exception to an orderterm, 1921, upon plaintiff’sthethe December

inappear opinion.facts thebill. Thedismissing the
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plaintiff.Daley (Mr. orally), for theSullivan & Sullivan

the defendant.Ryan James,Matthew and forJ. Warren W.

isSnow, Williamplaintiff’sJ. The that the defendantbill avers
ofconsistsonly propertyindebted to him; that attachableWilliam’s

ina fraudto Mabeltract of land he had to be deededwhich caused
judg-of orderthe courtprayerhis creditors. The of the bill is that

thedecreeagainst plaintiff,ment thefor the balance dueWilliam
paymentto theWilliam, subjectland be itpropertyto the of and

filing of histo thejudgment. plaintiff not, priorof said The had
filinglaw, afterbill, sought byto at butestablish his an actiondebt

11,205, s.S., c.bill, he P.the caused the land to be attached under
might beperformance anyto secure or order whichthe of decree

uponentered said bill.
execu­anthatThe that a creditor must showdefendants contend

he can invoketion has beforebeen issued and returned unsatisfied
inby a debtorconveyedpropertythe of to reachequityassistance

contention, defendantssupportfraud of In of theirhis creditors.
N. H.Esty, 69rely upon Thompsonin v.a statement of the court

as55, construing the “fraudulent74. The there wordscourt was
26, sought to illustratecreditors,” S., 201,to in s. andas used P. c.

Citing205, s.S.,in P. c. 7.by analogous languagereference to used
“upon asaid thatparaphrasing statute,and the latter the court

an ‘execu­necessary him thatbill ... for to showcreditor’s it is
he can havebeforetion has been issued and returned unsatisfied’

‘conveyedpropertyreachequitable procedurethe assistance of to
prove thatby the in of If he does notdebtor fraud his creditors.’

ofone thereturned, he is notan execution beenunsatisfied has
conveyance,by the debtor’screditors who has been defrauded
not fraudu­though by conveyance isattended a trust.’ The‘secret

thedealing solely withpointlent as to him.” The at wascourt this
26),S., 201, s.interpretation (P. c.languageof the of the statute

questiontheit, pass upon,and did not have before nor assume to
equitablethe of the court’swhether the statute was sole source

repeatedly heldjurisdiction upon subject. fact,the In it had been
principlesjurisdiction generalupona bill in this reststhat creditor’s

did notindependent statute,of and the statuteequityof this that
partiesof thepowersthe of the court nor the remediesnarrow

1845,existing c. 234.already prior to enactment. See Lawsits
223, 230, 233;Bay Goodall,Iron Co. v. 39 N. H. Treadwell v.State
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551, Searles, 511,44 H.Brown, 552; 513, 516;N. H. Chase v. 45 N.
Gibson, 12, state,63 N. H. In when propertyAlden v. 13. this is

asubject and a seeks toto execution creditor have fraudulent con-
levy removed,veyance a or sale he may,or obstruction to inde­

statute, file a as hependent specificof the bill soon as obtained ahas
lienupon property, by attachment,lien whether the bethe obtained

issuing of anjudgment Tappan Evans,or the execution. v. 11 N. H.
311, Anderson,v. N. H. Hill506, 517; McIntire,26 v.327; Stone

Brown,410, 413; supra;39 N. H. Treadwell v. Perham v. Company,
Bay2, Goodall,N. H. Iron v.3; supra, 229;64 State Co. v.Sheafe

516, treating anSheafe, 40 H. 518. InN: attachment on mesne
process, invokingfor equitable procedure,as a sufficient basis such

voguepractice jurisdictions.our differs from that in in some other
due acquiredThis is held to be to the character of the lien by such

Anderson,our supra, 518;attachment under statutes. Stone v.
Kittredge 509,Warren, 525,14 N. H. 531; Searles,v. Chase v.
supra, 516.

aplaintiff simplethe was contract creditor and propertyas the^As
sought by subject levy uponto execution,be reached his bill was to
it ofnecessary, foregoingwas under the doctrine the authorities, for

plaintiff, invokingthe a the equity powers court,as basis for of the
specificto upon property byfirst obtain a lien said inattachment
broughtan againstaction at to establish his claimlaw the debtor.

appears practice,Such to have been the invariable uponbased the
recognized equitybetween the common powersdistinction law and
of our An appropriatecourts. action at law affords the machinery
for primarythe determination of the fact of the existence of the

bydebt. The lien brings attachingsecured attachment the party
privity jurisdictioninto' property.the Thewith of the court of

equity by lien. priorattaches virtue of the Even if such lien were
regarded jurisdictionnot essential inequitable case,as to asuch

no appears departingsufficient reason for thefrom usual appro-
priate orderly procedure. Winnipiseogee Paperand Eaton,Co. v.

234, 235; Mfg. Robertson,64 N. H. Concord Co. 1,v. 66 N. H. 23.
follow,It however, plaintiff’sdoes that thenot bill should be

dismissed, consideration,if, upon appear objectionit should that the
to procedure bythe form of can beor order cured amendment and

justice thereby.)that promoted plaintiff’sbe counsel,would As at
the expressesargument, apply amend,to leavehis intention for to

plaintiff’sthe right in respect plain-this has been considered. The
tiff’s bill January 13, 1921, day,filed and on same awas the writ
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theto secure11, issued205, s. wasS.,of P. c.attachment under
in bill.themight be madeperformance order thatanyof decree or

of saidto the mandateJanuary 14, pursuantfollowing day,On the
service wasland, andmade of saidwrit, specifica attachment was

the'''Every toJanuary essential15.completed upon the defendants
orderexcept thefollowedprocedure have beenappears tocorrect

an-bill wasof thecopystepsin taken.which the several were JK
declaration, andof thepartato asnexed the attachment writ

viz.,declaration,gooda common-lawthe ofcontained substance
request of theinstance and“your specialthecomplainantthat at

. . .said defendantdelivered tosold andsaid William McCarroll
November,day ofthe 18thcream;a and that onlarge amount of milk

complainant the saidowing fromyour1918, there due andwas
($150.00) forfiftyand dollarsone hundredthe sum ofdefendant

though thepaid,sold, has never beenwhich summilk and cream so
same.” Nopayto therequestedbeen. . . hassaid defendant

not, uponplaintiff shouldwhy thefrom the recordappearsreason
adding aby countequitybill inmotion, to amend hispermittedbe

Collegev.7, DartmouthS.,in ss. Trusteesassumpsit. 222, 8;P. c. of
116, 117;H.Rand, 76 N.66, 67;H. v.Cameron, 77 N. Claremont

132,H.Bull, 76 N.Railroad, 65, 67;N. H. Lund v.v. 76Sanborn
Company,466, 467, 468; v.H. State135; Judge,Fellows v. 72 N.

Jones,180;H. Jenness v.114; Davison,72 H. v. 71 N.N. Davison
Gage Gage,66475, Owen, 270, 271;N. v.476;68 H. Fowlerv. 68 H.N.

Manning,v.Sleeper Kelley, 206;N. 65 N. H. Holman282,H. v.293;
Watson, 162, Winnipiseogee228; 172;N.Boody65 N. H. v. 64 H.

220, 221;H.Eaton, Dudley, 63 N.Paper supra, 235;v. Peaslee v.Co.
599, justice requires thatWeston, 63 N. H.Owen v. 603. ^Whether

questiona ofproceedingsto hisplaintiffthe be allowed amend is
)and of the trial court. LaCossfact for the examination consideration
299,413, Railroad, 301;77 N. H.Lebanon, 417;v. H. Nawn v.78 N.
376, 381;Rand, Jaques H.supra; Chandler,v. 73 N.Claremont v.

As theWhitcher,v. N. H. 591.Jones, supra;Jenness Morse 64v. ^
formal, andmerely doessuggested amendment of the declaration is

rightschange plaintiff'stheaction,of the cause ofnot involve a
againstunimpaired inter-under will remain ashis attachment

attachments, made.anyor if have beenmediate incumbrances
' law,atby inspecifica lien an actionHaving thus attachment

to theequityto a reachplaintiffthe entitled the aid of court ofis
purpose,property. bill cannot be for thisoriginalIf the maintained

brought 141,H.Batchelder, 36 N.prematurely (Eastmanbecause v.
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154), plaintiffthe bill,can file a annow new either as amendment
theto suit at law or a separate proceeding.as Haverhill Iron Works
Hale, 406,v. 64 H. 407;N. Howison, 382,Brooks v. N. H. 389;63

Manning,Holman supra.v.
probable questionAs it seems that the be disposedreserved will

of in accordance with the foregoing suggestions, it is not deemed
necessary plaintiff’sto examine that, 1919,claim 63,under Laws c.

plaintiff’senacted accrued,since cause of action bill main-his is
bringingtainable without an action at samelaw; and the has not

been considered.
discharged.Case

Young, J., was absent: the others concurred.

Hillsborough,
4,Jan. 1921.

GeorgeE.Daniel Barber v. R. Jones Co.

This is the same inreported bycase 79 H. Trial juryN. 311.
plaintiff.and the Kivel,verdict for by J.,Transferred C. from the

May 1920,term, of the superior court' on exceptiondefendant’s to
the denial of its motions for a nonsuit aand directed verdict on

groundthe the plaintiffthat guilty contributory negligenceofwas
aas matter of law. The inappear opinion.thefacts

BaniganJames E. (byand J. and orally),Samuel Dearborn brief
for the plaintiff.

Taggart, Tuttle, Wyman (Mr. Wyman orally),& for theStarr
defendant.

Walker, J. In inreportedaddition the facts the formerto
transfer of (79the case 311) thereN. H. was evidence that the
plaintiff paidadmitted he operationattention to oflittle the the
machine approachedhewhen and he at the end ofit while stood

engagedit in usingconversation it;the waswith workman who
that he was then two or machine;three inches from the that he
felt the bywind caused blowing of jumperthe the sleeve hisblower
but did not know where liablefrom,it came or that it was to blow
his sleeve theinto revolvingmachine onto theand draw his arm


