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finding againstentered on one for thatthis was sum each defendant
recordingand such record should been made. The error ofhave

wrongthe verdict is correctible “whether the verdict had or had
recorded, jury separated.”not been whether the had or had notand

Newhall, Upon verdicts,Dearborn v. 63 N. H. 301. the corrected
plaintiff judgment againstthe could had each defendant forhave

$10,750. Payment by equallyeither would reduce the amount
necessary, uponof the other. If in the superiorcollectible motions

ofcourt, the record the verdicts in each can now becase corrected
agree finding jury. byIfto with the of the the record is corrected

vacating judgment against entering forthe entered Antoni and one
$10,750, entry paid necessarilyof its to the amount mustsatisfaction

judgmentbe at the same As before was taken outmade time.
Mary, $5,750 foragainst of the amount which she was found liable

onlypaid, judgment against balance,had her for thehad been can be
$5,000. Mary byThis is the amount ordered. is not harmed the

record, the formal of theuponstate of the because correction record
judgment exceptsto which would unaffected. Thethe she be state-

of of thegrounds sufficientlyment of the court the order indicates
legal accord with theuponits foundation verdicts corrected to

plaintiffthe tojury.statements of the Unless desires take out
against Antoni,execution there to be no occasion tofurther seems

disturb the record.
Exception overruled.

All concurred.

,Hillsborough­
May .1, 1923­

Hines,D. Director-General.Morier v.Eva Walker

v.Adelard Morier Same.

cycle approach-duty engineer,a when he a motorIt the of train observesis not
duty uponcrossing, stop pass, ising highway allow it to but the thea to and

pass.highway stop allow the train totraveler to and
jury upon ofscintilla evidencea mereissue cannot be submitted to theAn

theconsider to counterbalancemen would not sufficientwhich reasonable
of the fact.direct evidence

statutoryjury question cross-justify thea to of the whetherTo submission the
tending ofing signal given, show disobediencebe evidence towas there must
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statute, dutythe that such disobedience was a abreach of due the traveler
injuryand that but for such disobedience the or notcollision would have

occurred.
negligence prevent recovery byThe of driver of athe vehicle does not an inno-

against,passenger defendant, injuryperson,cent the a third the resultswhere
negligence person driver;from the combined effect of the of such and of the

recovery may legal injurybut no be had where the sole cause of the is the.
negligence of the driver or where the isdefendant without fault.

question proximate injury jury;The what is the cause of an is for the whether
upon finding questionisthere evidence which such can a of law.be made is

give crossing signals onlyThe failure to arenders railroad liable when it is shown
injury; duty being imposedthat such failure is the cause of the the to warn

highway crossing, signaltravelers of the intended use of the an omission to
negligence duty fullyis no and no breach of as ofto one informed the train’s

approach.

Case, negligencefor to injuriesrecover for received about 7 a.m.
July 7, 1919, a cyclewhen motor upon plaintiffswhich the were
riding astruck railroad operated bytrain uponthe defendant a
highway grade crossing in bySalem. The togethercases were tried
jury. In the juryfirst case the returned a for plaintiffverdict the

in theEva; second,and for the defendant. The defendant’s motions
for a nonsuit forand a directed verdict in each case deniedwere
subject exception.to

The proveevidence tended to that the plaintiffstwo were travel-
ing upon highway leadingthe southerly toward onSalem a motor
cycle, plaintiffthe drivingAdelard the plaintiff ridingand Eva in
the side car. At Canobie Lake theystation fromcrossed east to
west the defendant’s leadingrailroad to point.the same At the
time of crossingthis the train,defendant’s goingalso to Salem, was
either stopped at or just leaving Canobie Lake station. Both
plaintiffs saw the train and knew its destination. For about a

southerlymile the railroad highwayand pursue substantially the
same course; highwaythe recrossingthen the torailroad the east.

plaintiffsBoth acquaintedwere with the road and knew the loca-
tion of the crossing upon which the collision occurred. The railroad
is visible from the highway greaterthe part of the distance between

crossingsthe and for several crossinghundred feet before the was
plainreached inis view from the highway. cycleThe motor ran

into the train on crossing, strikingthis at the gangway between the
engine and cab, plaintiffsand the injuriesreceived the for which

brought.suit is Other appearfacts in opinion.the
byTransferred Branch, J.

YOL. LXXXI. 4
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plaintiffs.the(Mr. orally),Alvin Lucier forLucier J.Lucier &

defendant.(Mr. orally),Howe for theWarren, Howe & Wilson

together. juryThe foundParsons, The were triedC. J. cases
cycle, Eva,and in ofof motor favoragainst Adelard, the driver the

theThey found that bothmust therefore havethe passenger.
despite Adelard’snegligent and thatand Adelard weredefendant

negligence thecar, the defendant’s wasnegligent driving of the
jury properly instructedinjury. The wereproximate of Eva’scause

imputed to Eva.negligence drivingin should not beAdelard’sthat
fault, not debarred fromEva, free from waswords,In other herself
driving in somenegligent contributedrecovery Adelard’sbecause

negligencethe of theinjury. The doctrine thatdegree to cause the
recovery by passengeran innocentpreventa does notdriver of vehicle

of theinjury from the combined effectapplies the resultswhere
Noyes Boscawen,v.negligence negligenceand the of another.driver’s

negligent main-361, In that case the defendant’s64 N. H. 369.
tothe driver’s carelessnesshighwayof the combined withtenance

Hustis, 446, 449, it wasinjury. In 79 N. H.produce the Collins v.
found unreasonable and itsthought speed of the train could bethe

held, there-of the collision. It waspartrate of the causeexcessive
railroad,recover of the as shefore, plaintiffthe Collins couldthat

by joint negligence ofO’Brien, injuryan thealso of for causedcould
rule, however, doesDuca, H. ThisBowleyv. 80 N. 548.both. See

fault or whenrecovery againsta a defendant withoutpermitnot
injury negligence of the driver.legal of the is thethe sole cause

latter pointfor on thespecific requestno instructionsThere was
only general exceptionargued here under thequestionthe isand

A havefor a verdict and nonsuit. verdict shouldthe motionsto
ofagainst if no evidence defendant’sordered Eva there wasbeen

proximatefound thefault not have beenfault or if such could
injury.of thecause

negligence defendant,in theallege grounds ofplaintiffsThe as
signals(2) failure to have automaticspeed train;of the(1) excessive

train in(3) stopfailure to the seasonflagman crossing;a at theor
statutory crossinggive(4) failure to thepass;allow the motor toto

signals.
crossingapproached the is esti-speed which the trainThe with

of theper hour. The runthirty fortyand milesmated at between
runningmiles, the timeto Lawrence 26train was from Manchester
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stopped at Canobiestops. The train was59 minutes with eleven
beyondmilestop less than aand to at SalemLake station scheduled

At theone mile from Lake. whis­crossing, which was Canobiethe
crossing it thereachingof a mile the wastling post quartera before

train on thisoff and drift into Thepractice to shut steam Salem.
speed. Theproceedingand its usualon time was atoccasion was

wayon in no concealedcrossing approached highwayit was the wasas
of For at least sevenhighwayor from the view a traveler.obscured

open from thecrossingfeet from the the track was in viewhundred
light day.hour of thehighway. highwayThe travel was at that

crossingnothing calling orspecial protectionThere for for thiswas
train in itsoperatingfrom which it could be concluded that this

in thecrossinga in the manner disclosedusual manner over such
dutya care forevidence was breach of the to exercisedefendant’s

highway.of on reliedthe benefit travelers the The circumstances
Hustis,upon 446, Spearesin Collins v. 79 N. H. and Co. v.Sons

Railroad, 243, tending proveN. H. for80 as evidence to occasion
special protection crossing, presented.for the are not here

engineerof the death of the theBecause his account of event is
wanting, but it must be found that at time he thesome sounded

applied emergencythe brake,whistle and did not do so inbut
stop the crossingseason to train before the Itwas reached. was

duty engineernot the of the train when he observed the motor
approaching crossingthe on highway stopthe and theto allow
cycle pass. easily stoppedto Because that could abe within short
distance, the brought onlywhile train could be to a withstandstill

greater delay, duty highwaymuch trouble and it was the of the
stop Gahagan Railroad,traveler to and allow the train to pass. v.

441, general engineer70 N. H. 442. “The rule is that the has the
right way against personof as a approaching crossing.a In the

knowledge reasonably leadingof his ofabsence facts to the con-
the recklessly gothat traveler intends to onto theclusion track
suicide, or he possession ordinaryand commit that is not in of in-

telligence, governed byor is not the ordinary self-preser-ofinstinct
of danger, engineervation in the face imminent the is not bound to

stop givetrain the right way.his and traveler the of He is not
chargeable negligence assuminginwith not that the traveler will
deliberately persist walking track,in onto forthe the latter is not

danger track;in until he reaches the prudencecommon would cause
stop point,him to at that if not before; and without other evidence

a passageof his intention to hazard across the track than is furnished
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justifiedwalking it, engineerhe the isBy the mére'faet that is toward
stopprüdencé and beforeassumingin that he will exercise common

362,danger.” Railroad, 71 N. H.reaching placethe of Waldron v.
only tend-Railroad, 40,H. 45. The evidencev. 75 N.365; Stearns

of the motoring’ engineer’s knowledge approachof theto show the
by appli-him and thecrossingthe is the alarm whistle soundedto

emergency bymade him. There is no evidencecation of the brake
dangerdid, ought appreciatedto thetending to show that he or have

crossingthe was reached.stoppedin season to have the train before
testimonyCavanaugh Railroad, 68, engineer’s76 N. H. theIn v.
dangerknowledge of inof his the traveler’sfurnished evidence

highwayprevented the the travelersseason to have collision. While
they traveling couldfoot,not on machine in which werewere the

that, atreadily stopped in a short distance. The evidence wasbe
crossing,speed approachedAdelárd he thethe' with which testified

approachstopped ten to feet. Its continuedit could be within fifteen
crossing no that the driver didtoward the was therefore evidence

stop passto and the train to until it came muchnot intend allow
danger point engineerthepointnearer the of than the at which

stopped pass crossing.the train so to thehave as not overcould
engineerThe which caused the to act when he did issituation

upon hedisclosed,not but there is no evidence which could be found
give cycle.negligent failing precedencefor to to the motor

theThe last contention to be considered is the claim that statu-
tory crossing signal given. go jurynot To to the on thiswas

tendingtoquestion, plaintiffsthe were bound offer evidence to
statute,of the that ashow disobedience such disobedience was

dutyof a due them and that but for thebreach such disobedience
Taylor Thomas, 410,collision would not have occurred. v. 77 H.N.

Railroad, 519,413; Davis 70 N. H. 521. The fireman of the trainv.
by plaintiffs signala thecalled as witness testified the was sounded

bywhistling post required placedat the statute to be eighty rods
crossing. conductor, baggage-masterfrom the The and two trainmen
directly to the effect.testified same Whatever deduction should

givenweight testimonymade from the to be this ofbe because the
byemployment the defendant it is to.witnesses’ be remembered

provenot signals given,'that the defendant was bound to the were
plaintiffs proving theythe ofbut the had burden that were not

given. prove this, passengers called,To two on the train onewere
reading playing cards,of and the otherwhom was who did not

hearing passenger inquiredremember the Another ofwhistle. was
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pointon of saythis but none them undertook to the whistle was
bynot blown. A witness called the pointdefendant who at a 400

crossing cyclefrom passfeet the saw the and train and heard the
passagenoise of the of hearingboth did not remember the whistle.

from witnesses, “clearlyThe evidence these explainable on other
grounds signalsthan of themselves,the failure the . . . toamounts
no more than a scintilla which menreasonable could not consider
sufficient to counterbalance the direct ofevidence the fact.” Collins

Hustis, 446,v. H. 447; Kingsbury Railroad,79 N. v. 79 H. 203,N.
Gage Railroad,204; 289,v. 77 N. H. 295. The evidence of the

plaintiffs remains to be considered. Eva testifies theshe saw train
Lake; crossingat Canobie she knew of the beyond; afterthat cross-

ing they along verythe track at Canobie Lake slowlywent and the
in a sleep beingnext she knew she was sound pickedand was up

after the collision. alsoShe testified “when we knew there awas
crossing, usual”;we looked and listened as uponand cross-exami-
nation when about 150 feet crossingthat from the she looked and

or anything.listened but could not see hear On this evidence the
jury might find that the witness nohad accurate recollection of

place leavingafterwhat took Canobie Lake. If she looked as she
says did, must train,she she have seen the which plainwas then in
sight, bytestified other byas witnesses and demonstrated the meet-
ing crossing.on the It would for jurybe also the to consider what
weight given hear,should be to the failure to of one who looked and

this, accordingfailed to see. But aside from to the law the crossing
required givenwhistle was to be when the train was eighty rods or

1,320 crossing.from anyfeet the On estimate of the speedsrelative
of subsequent colliders, cyclethe two when the was 150 feet from

crossing pastthe the train was far the whistling post. The fact that
crossing signalEva did not hear the when she listened is no evidence

proper place.it was not blown at the time and The evidence of
baggage-master cyclethe leavingwho saw the Lake,Canobie and

independentof the cyclewitness who saw both train passand about
station,400 feet from the is proceededthat both at about the same

speed, bya conclusion confirmed the leavingfact that Canobie Lake
approximately the theystation at same time reached crossingthe

together. speedIf their were the same crossingwhen the signal
sounded,should have been cycleboth train and quarterwere a of

crossing,a mile the and the failure offrom listeners to hear it when
listening reaching pointafter a 150 feet from the crossing has no

Adelard,tendency prove obeyto the railroad’s failure to the statute.
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listening attestimony pointof his wife to a feetconfirmed the as 150
shortly reachingcrossing point,from and before that and testi-the

crossing,feetpointfied he had reached this 150 from thethat when
Assuminghe at thisslowed to ten miles an hour and continued rate.

true,be the train when he listened for the whistle must havethis to
of crossingto feet the and the time for thebeen within 450 600

long past.statutory signal plaintiffs’ proveTo sustain the burden to
fault, presents testimonythe personsthe the case of fourdefendant’s

hearingdooccupied at the time who not remember theotherwise
say notbut who decline to the whistle was sounded. Therewhistle

testimony plaintiffs say theyof did hearthe the two who notis also
onlythey the for hadit when listened but listened after time it

passed.
132, 133, “uponisRailroad, 73 N. H. it said theIn Tucker v.

apersons position bell,in hear theevidence that who were totwo
anyit,if hear and in the absence of evidence that therung, did not

anyrung explanationof of the failure to call witnessesbell orwas
Railroad, 96, findingtheupon point (Mitchell 117)68 H.that v. N.

contrary torungthat not can not be set aside as reason.”the bell was
there is direct evidence from witnessespresentIn the case several

contrary exceptand to thethat whistle was blown no evidencethe
explainable byto hear is their inattentionpersonsfrom whose failure

ringingfireman also testifies to the continuous ofat the time. The
contrary excepttheno evidence to from thebell,the and there was

according testimonythough theyto their looked andplaintiffs, who
crossing, nothing,thefeet from saw and heardlistened when 150

been but a fromalthough the train must have short distance them
heard.plainly plainseen and It seems that onWhereit could be
not restingmen could find the burden onthis evidence reasonable

givedefendant’s failure to theto establish the usualplaintiffsthe
signalscrossing was sustained.

contrary question theis,be the does evidenceBut if the assumed
finding proximatefailure if found thethe that such wasauthorize

proximate an injuryis the cause of iscause of the collision? What
findingis from thethere evidence whichjury.for Whetherthe

abe is ofplaintiffs’ questionto the case can made law.essential
289, 295; McGill 70Gage Railroad, Company,77 N. H. v. N. H.v.

statutory signal giveof is to notice of125, purposeThe the129.
Railroad, 40,H.train. v. 75 N. 49.approachthe of the Stearns

signals onlyacrossing renders railroad liablegiveThe tofailure
Cyc.injury.is cause of the 33is such failure thewhen it shown
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c., s.)A.Ky. (n. 1153;L. R.Railroad, 707;145 s. 381045; v.Sublett
duty being88, The defendant’sRailroad, 87 N. Y. 90.Cosgrovev.

crossinguse of theof their intendedhighway travelersto warn
negligence441, 443),there be noRailroad, N. H. would(Gahagan v. 70

ap­ofduty fullyone informed the train’sas toand no breach of
safetyher to her husband over whosehad intrustedproach. As Eva

control, duty ofno the defendant’sdriving she hadconduct in
negligenceby to him and couldwarning performed noticewould be

ofthe failure inform him facts known topredicated uponnot tobe
crossing, andnear as he his wife testi­him. he when theIf looked

train hethe If he saw the when wasfied, he must have seen train.
crossing himfailure of the defendant to warn150 feet from the the

away entirely Itthey 1,320 is immaterial. is notwere feetwhen
negligence Adelard,a acted. Ifuponeven condition which Adelard’s

racing tostrongly prove,to was the train thethe evidence tendsas
attemptedits to incrossing knowledge approachof crossand with

of the heit, collision,front of his act was the sole cause whether
and the would not bewithout,acted care or defendants liablewith

at the timenegligentno act of the railroad contributed tobecause
arecause the collision. But if Adelard and Eva to be disbelieved when

protectthey looked, he no efficient action tosay he took himself
Railroad,plaintiffs rely uponThe v.passenger.or his Smith 70

53, {p. 85) given jurythe the thatN. H. in which instruction it
“duty attempting to theinjured party’swas the before cross track

approach ofprecautions learn of the as men'to to trainstake such
theordinary prudence ap­of would take under circumstances’” is

that theproved, and in in substance it was held under cir­which
hearing crossingtheuponof that case reliance whistlecumstances
party injured. Doodyof incare the In v.was sufficient evidence
by417, 418, plaintiffs,the it didRailroad, 77 N. H. also cited not

appear the if he had looked could have seen the train.plaintiffthat
in or other cases inIt was not intended to hold these which the

might inthat there not be whichquestion has been considered cases
duefailure look must be found inconsistent with care.the to

441, yearaH. later thanGahagan Railroad,In v. 70 N. decided
447) many(p. of the rule in cases whichRailroad,Smith it is saidv.

upon arequires approachingto and listen railroadthe traveler look
suggested presentingnot in acrossing: “But been thatit has case

—precautions,for tono or failure exercise such inreason excuse
care,ofwords, presenting no evidence such or ofother circum-

reasonably be to care infound constitute thestances which could
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—precautions,absence of such an instruction of this sort bewould
present case,error. In the anyin the entire ofabsence ex-facts

excusingplaining plaintiff’sor the failure to any pre-take these or
cautions, requestedthe instruction in the cases cited awould be
correct of negligencestatement the of appliedlaw to the infacts
proof.” Gahagan was on inriding cycle.foot instead of a He did
not a probably onlyknow train was approaching, Adelard,as did

mightone come.that the are indistinguishable.Otherwise cases
clearly negligent going uponAdelard was in the track he did.as

precautionsdid not such ordinary prudenceHe take as men of do
under such circumstances. For mensuch do not without orreason

uponaupon theyexcuse drive railroad track which a trainknow
approaching looking,is when the longwithout track is visible for a

distance, occupied.to see the is negligencewhether Adelard’strack
a for injury.was sufficient cause the If the trainmen negligentwere

failing the whistle, negligentin to Adelard’s act in attemptingblow
negotiate crossing oughtto the when he knew or to have itknown

occupied enginetheby wrongful,was a responsible,defendant’s was
intervening proximatewhich solecause was the ofcause Eva’s
injury. Company, 125,v. N. H.McGill 70 130.

principle law, applicable“It a of proximateis to the ofdoctrine
cause, original wrongfulthat 'if naturallythe act was and would

ofaccording ordinary prove injuriousto the course events to some
person actually inpersons, injury throughother or and does result

of other which are wrongful,the intervention causes not the injury
byto wrongful passingbe referred the causeshall those arewhich

original wrong onlythe injuriousinnocent. But if becomes in con­
sequence wrongfulof the intervention of some distinct act or omis­

by theanother, injury imputedbe to wrongsion shall the last aas
proximate cause, Cooleyand not to that which is more remote.’

Torts, McKee,p. c., Rep.on 76.” Currier v. 99 Me. 364; s. 59 Atl.
442, 443, 444.

But the nonpróxima spectaturmaxim causa remota need not be
invoked.

crossing signals not,theWhether were sounded or it becannot
on approachedfound all the evidence that Adelard the incrossing

approach Knowingtrain.ignorance of the of the the train was
coming, either he and justbecause looked saw it before he reached

crossing he atthe or saw itbecause Canobie Lake and itsobserved
substantially parallel nearlyto a mile,course his own for his at-

tempt actuallyto the train crossingcross when was on the was the
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heclearly establishesThe evidenceof the collision.causesole
cycle orby stopping theeitherthe collisionpreventedcould have

engine. Adelard’sthe Ashe struckjust beforediverting its course
of Eva’scollision, it the sole causeof wascause thethe soleact was
crossingthat if thenot foundIt could beas his own.injury as well

not, the collision wouldtheyif thatgiven, werebeensignals had
of defendant’sno evidencethere wasBecausehave occurred.not

of, the defendant’sinjuries complainedof thethe causefault as
granted.a should have beenfor verdictmotions

in case isorder eachThe

judgment the de-andsustained: verdictexception forDefendant’s
fendant.

Peaslee, J.,Plummer, J., was absent:J., did not sit:Snow,
in theYoung, J., concurred result.concurred:

)Hillsborough,
May 1, .1923­

Company.B.John VarickBeliveau, Adm’r, v. TheErnest

fairlyby unex-of inferable from the evidence iscounsel a factassertionThe
by arguendo of facts which are commonceptionable. counselThe statement

knowledge unexceptionable.is
evidence, possi-not in unless it is at leastof a factof counsel’s statementAnd so

may produced the verdict.haveble that it

byTrialcausing plaintiff’sdeath of the intestate.Case, for the
for defendants.thejury and verdict

inguns to their customersare to letdefendants accustomedThe
by recordingthey keep track of it thethey one,letthe fall. When

in aperson hires it smallgun the name of the whokind of and
guna incompaniona each hiredThe andpass-book. intestate

theycompanion him asshotfall of 1919 and the intestate’sthe
plaintiff contended that it wasrunning a team. Theto catchwere

con-boys a and the defendantsgun;havenegligence to let these
negligence of the in-by theaccident was causedtended that the

companion.testate’s
opinion. Transferredappear in theexceptionsThe facts and the

Allen,by J.


