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Company.v. Berlin WaterMichael Moffett

upon moregranted land is not bound to dohis ownOne has an easementwho
proper enjoyment, unlessfrom inconsistent with itsthan to abstain acts

by implicationexpress lan-covenant, by or from thea termsthere is either
grant.guage of the

practical of a deeda constructionevidence held to establishCertain insufficient
any dutyspringcreating or that had beenfrom aan easement to take water

by owner of the servient tenement.in reference theassumed thereto

aqueduct, failure tomanaging springa andCase, negligentlyfor
plaintiff waterrepair to therefrom.the same and refusal furnish

Allen, ex-by J., upon plaintiff’stheby jury.Trial Transferred
plearuling a of caseceptions a his declaration was theto that

forgranting motionnegligence,for and to the of the defendant’s
a nonsuit.

17, 1904, acquired by oneAuguston deed fromplaintiffThe
dwelling-house Byin the same deed hea and lot Berlin.Wilson

.for use in the . .granted right“the to take water domesticwas
latelythrough pipesand and for thatby... the now usedhouse

. forthey purposes.” appearsnow . . domestic Itpurpose as exist
spring,then the which laterto conceded that ownedbe Wilson

Aqueduct company. springThebycame to be owned the Green
house, suppliedfrom the and it andwas some 400 feetsituated

vicinity with forin the immediate waterseveral other houses
ofpurposes. the other house-owners had easementsdomestic None

except paidallspring pipes, plaintiffin the or and the water rentals.
1910, company acquired theIn the defendant Green com-about

subject plaintiff’s rightto under hispany’s spring,title to the the
supply therefrom the connecteddeed, and continued to water takers

done.companyon the same terms as the Green hadtherewith
time, system one or anotherFrom time to takers on this for reason

larger system sup-to of thewere transferred the defendant which
Berlinplied city generally.and of At the time of thethe citizens

1920,the of the on thecomplained of, in winter takersconduct
plaintiff orsystem had reduced to the and one twoGreen been

attention, ifappear prior any, the de-others. It does not what
given systempredecessor exceptor had ever to the thatfendant its

being by plaintiff springin on notified1915,about the that the
representativeup, a of the defendant came thawedhad frozen and
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appeared oftorch. It that such action thewith an electricit out
necessary supply paying customers,its and notodefendant was

charge made therefor.was
during verythat a coldtends to showplaintiff’s-The evidence

1920, pipesin the that he atFebruary, froze,the watertime in
“replied hemanager, who that didn’tdefendant’sonce notified the

anything eightabout that aboutit;”he could dowhetherknow
up, getrepresentative came but couldn’tdays the defendant’slater

aqueduct leadingin the fromthrough, pipesas theany connection
representative then,that theup burst;frozen andspringthe were

up”. a . hethey “had . . lot . . froze andlater, him thator told
turn,” neighboramy but that “whoto “waitwould have [his]

” promptly the de-out;time was thawed thatupfroze about the same
repair system during theattempt to themade no furtherfendant

plaintiff’sthe house with therefused to connectwinter, and later
fromfollowing spring, because the waterduring thespring; that

top groundof the and flooded theuponout thesystemthe oozed
pipes,pluggedoff and the butothers, the defendant cutland of

pipeswere the same that wereground;in that theseleft them the
remainingthat all of theplaintiff’s deed;at the date of thethere

tempo-including plaintiff,the weresystem,from the Greentakers
city system andconnected with thepermanently,and laterrarily,

appearfacts in theregular rates. Furtherpaid thehave since
opinion.

Hening (Mr. Hening orally),D.andOvideJ. Coulombe Crawford
plaintiff.for the

orally), for the defendant.Daley (Mr. Sullivan&Sullivan

upon his own landgranted an easementSnow, “who hasJ. One
from acts inconsistent withmore than to abstainto dois not bound

by expresscovenant,a eitherunless there isproper enjoyment,its
grant.” Bartlettlanguagethe of theby implication fromterms, or

187, 188.547, Company,v. 79 N. H.Peaslee, 549; Cole20 N. H.v.
principleforegoingthethe correctness ofconcedesplaintiffThe

standing alone, butof the deedapplied to the constructionwhen
prior to thefrom the evidence thatfoundthat it can becontends

by practical construc­defendant hadcomplained of, (1) thewrong
obligationfixed its there­defined andplaintiff’s deedof thetion

pipes uponof reasonablethawing out theinclude theunder to
independent ofby conduct(2)or had itsplaintiff,from thenotice
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performance duty. The evidencethe of suchthe deed assumed
proof practicalfor of such construc­plaintiffthe reliesupon which

testimony 1915,inassumption dutyof his that aboutor wastion
“maintaining” uponthat noticespringthe andthe defendant was

justright it . . .“they up out,and hitchedfrom him come thawed
rightand it out.” The evidence hason the electric torch thawed

practical orprobative to such a constructionno value establish
purposeduty. noof Defendant’s conduct disclosedassumption

except perform patrons.to to its It owedimputable to it its duties
duty system,the on the to whom it was undera all times to takersat

system operation.insupply water, to maintain the Itcontract to
itduty plaintiff.to the The fact that thawed outno suchowed

pipes 1915,in its customers could notthe frozen without which
act anwater, tendencyhad no to show that such washave received

anyonea in ofacknowledgment dutyof owed or assumed behalf
frozen condition of thefacts that information of theelse. The

incidentally hespring plaintifffrom and that waswas received the
by remedy nothing probativeappliedthe add to the valuebenefited

that theof the evidence. The most that could be said is defendant’s
obligation plaintiff.with an to theact wrasconsistent

duty to thawplaintiffThe further contends that defendant’s out
found the of defendant’s man-pipesthe could be from statements

ager freeze-upof “he didn’tupon notice the of 1920 that know
anythinghe do it” and the latercould about statementwhether

arguedisplaintiffthe would to wait his turn. It thatthat have
expressin the of refusal to act had astatements absence anthese

bytendency uponto the reliance action theplaintiffmislead into
assumption dutyofdefendant, and amounted a directtherefore to

performance of it have usedpart, in the should dueon its which
negative managerby that “hecare. The statement defendant’s

he it”anythingknow whether could do about would notdidn’t
finding any duty.asupport that the defendant assumed The

plaintiff his turnfurther statement that the would have to wait
eight days representativelater,made after the defendant’s hadwas

getpipes plaintiffthe the had failed totried to thaw out for and
upthrough pipesthe frozen anda connection because were burst.

negligent per-no evidence the was in theThere is that defendant
thepipes followingof this task. the outformance When thawed

apparentspring, plaintiff’sno water ran to house. It is thatthe
made, nothinguponthe time the relied was furtherat statement

by remedyto the conditionbeen done the defendantcould have
6.VOL. LXXXI.
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plaintiff’s spring by layinghouse theexcept to reconnect the with
dutyof to do this could not inferredpipes. Assumption the benew

representative,of to outthe statement defendant’s called thawfrom
mytopipes, plaintiffthat the would “have wait turn.”the [his]

de-foregoingfrom the that it cannot be found that theIt follows
any dutyplaintiff upon alleged negli-which thefendant owed the

predicated.of the defendant could begence
no from itequallyis clear that there was evidence which couldIt

plaintiff’sinterference with thefound that there was actionablebe
plaintiff’s enoughdeclaration were broad to in-right, if theeven

Assumingrecovery wrong. plaintifffor a that the include such
pipesright dig up springto and to restore the from thehad the1920

testimony understandinghouse, of his that he had no suchto his his
managerfailure of the torights upon the defendant’s advisebased

regard thereto is not from which it could foundhim in evidence be
right.himrefused the The defendant’s subse-that the defendant

remedy plaintiff’srefusal to the condition was not a denial ofquent
right repair pipeto the and to restore the service to his house.

cutting pipesin off the pluggingThe act of the defendants and
amight constituted technical interference with thethem have

right, damagesentitled him to recoverplaintiff’s and therefor in
conclusivelyifappropriate appearaction it did not that thean

legal right. plaintiffact was within its The testifieddefendant’s
pipes spring,out in thethe thawed the water did notthat when

pipes splitthe wererun to his house because between it and the
groundcame out of thespring, that the water and floodedso back

andneighbor’s thereupona house that-the defendantupon caused
plugged. interrogatedoff planto cut and When as to his toit be

himself, plaintiffsystem the stated that he goingrestore the “was n’t
pipe propertytheanything.”do The was of the defendantto sub-

plaintiff’s toject only to the easement utilize it as a conduit to
springthe toconvey water from his house. The defendant nohad

repair pipe, responsiblethe and partiesoccasion to was to third for
system.thenegligent pipethe maintenance of The was cut and

prevent running plaintiff’snot to the to theplugged, house,water
prevent creating conclusivelya nuisance. It thus appearsbut to its

a justifiable expedientact was reasonable andthat defendant’s in
management property.ofrightful itsthe

Exceptions overruled.

Plummer, J., absent: thewas others concurred.


