
Cain v. Wickens. 99. H.]
)Rockingham,

28,June 1923­ .

Cain FredPatrick v. Wickens.

negligently injured propertyagainst the inby one who hasan a bailorIn action
negligence imputed to bailor whenbailee, is to be thehis notthe hands of the

that of master and servant.and bailor is notthe betweenrelation bailee

plaintiff’s Trialdamage to the automobile.forCase, to recover
car toplaintiff loaned hisplaintiff.the Theby jury forand verdict

by hisusing it,hedamaged, while wasone it wasCantillon and
subjectcourt, Allen, J.,Thenegligence and of the defendant.that

partin as follows:charged jurytheexception,to the defendant’s
notnegligent doesalso thatplaintiff’s car was“If the driver of the

liability negligent. Butif he also wasfromrelieve the defendant
yourin ascertain-to consideredquestion of care is bethe Cantillon’s

the,negligenthe foundand if isof of the collisionment the cause
negligent.”he foundnot unless also isdefendant is liable

orally), plaintiff.for the(Mr.Sewall & Waldron Sewall

for(Mr. orally),Davis the defendant.McLane & Davis

saynecessaryit to in relation to the de-Young, J. All that is
question“on the ofcontention that the instructionsfendant’s

misleading”negligence and is that theimproper,were insufficient
exceptiononly question for raises is whether onthis court which his

tonegligence imputedof this is to be thethe facts case Cantillon’s
respect chargethe arecomplaintsIf his in to wellplaintiff. other

theythey nothing,come to for were not called to the court’sfounded,
to jury.cause submitted theattention before the was

only therefore, be isquestion,The which will considered whether
by of thedamagedbailed the baileepropertywhen is andnegligence

imputedto to thestranger, negligencea the of the bailee is be bailors.
preciseinjurisdiction questionThere no case in this which this hasis

considered, questionare in the ofbut there several whichbeen
ofnegligence employeeof a is anthe bailee who also thewhether

been Inimputedshould be to them has considered. thesebailors
acting ofscopetheit is held that if the bailee was within hiscases

complained negligenceact of. hisemployment when he did the is to
notwithstanding doingimputed bailors,to he not whatbe the was

way it,employed do, expectedin the he was to ao whenhe was to
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happened. Stratton,the accident v. Page80 N. H. 109; v.Defoe
Hodge, H. 18 R. C. L. 796.610;63 N.

If, however, acting whollythe bailee was outside of scopethe of
he inemployment question, negligencehis when did the act his is

employers.imputed Fisher,not to his v. 75 N. H. 111;Danforth
Fuller, H. 217; Company,Dearborn v. 79 N. Wilkinson v. 79 N. H..

335­
principlesIf the on which these cases were applieddecided is to be

case, negligencein imputedthis Cantillon’s is not to be plain-to the
tiff; employed byhefor was not the when theplaintiff accident

merelyhappened, using plaintiff’sthebut car for his (Cantillon’s)
rightfully possessionbenefit. If the fact that he cameown into of the

plaintiff’s enoughcar or that he was intrusted itwith is to charge
plaintiff consequencesthe of negligence,the with his the results

Fisher,in Dearborn Fuller,reached v. v. and Wilkinson v.Danforth
Company wrong.are All this tends to the conclusion that the

-negligenceof imputed applieddoctrine should not be unless the
employee, notbailee is the bailor’s and then unless the bailee is

scope employment.acting within the of his
negligence of of a imputedThe fact the the driver team is not to

passenger, Noyes Boscawen, 361,64his v. N. H. nor that of a parent
child, Railway, 352,his minor v. H.to Warren 70 N. tends to the

conclusion, thesame and this is view which now inobtains most
jurisdictions.

short, mayIn whatever the law have been in the nineteenth
relationcentury, when the between the bailee and the bailors is not

employers employees,of and mostthat courts now hold that the
negligence imputedof the bailee is not to be to the bailors. Lloyd

Railway, 107 Wash. 57.v.

Exception overruled.

All concurred.


