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negligent of aact fellow-servantat for theA common lawis not liablemaster
negligentthereby hadinjured beenemployee unless such fellow-servantof an

put theasor wouldfrequently under such circumstancesso other occasionson
inquiry.ordinary man on

injuredplaintiffby jury. The wasnegligence. TrialCase, for
chargeHe hadworking a machine fixer.the defendants asforwhile

adjust theduty tocutting machines, andtheir it was hisof five of
toappliedisrepair. powerin Thekeep the machinesknives and

necessary starttoclutch,a and all thatbymachines friction isthese
the clutch.few inches the lever controlsmove a whichthem is to

way itonlytheby using lever,stoppeda is thisWhen machine
down onbrokeby using it. One of these machinescan be isstarted

onbegan itplaintiffbeforeaccident,of the and the workdaythe
andstopto the machinehe the as it should be movedlevermoved

and heworking minutes,a it startedto After fewthen went work.
began onafter he workdid not touch theinjured.was He lever

machine, Read, foreman, onlythe other man whoand his wasthe
enough it.near to movewas

evidence, moved forplaintiff’s the defendantAt the close of the
subject tononsuit, court, Branch, J., grantedand the motiona the

exception.
opinion.facts are stated in theOther

orally),Rogers Rogers forN. and Mathews & StevensWilliam {Mr.
plaintiff.the

orally),Lucier & Lucier Alvin J. Lucier for the defendants.{Mr.

Plummer, provisionsJ. acceptedAs the defendants the ofhad
employers’ liability act, 1911, 163, plaintiffthe Laws c. the cannot

byunless he injuryrecover shows that his was the defendants’caused
perform duty imposed benefit,failure to a the on forlaw them his

at an employee injuriesfor common law the ofassumes risk caused
by negligencethe of his fellow-employees.

plaintiffThe law,concedes that this is the but contends that the
are they provide competentfaultdefendants in because failed to a

In words,foreman. other he contends that Read was both incom-
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oughtcareless, the either knew- or topetent and that defendants
respect,that for their fault infacts,known these and but thishave

happened.notaccident would havethe
ofonly testimonyto either is theevidence relevant these issuesThe

employees, fixers,of the both machine hadof two defendants’ who
Theyunder for time.Read some considerable both testifiedworked

incompetent, theyhe seen him attempt,that was that had a number
times, repair machines, usuallyto one ofof different these and that

goodmachine he fixed not do work.the would
employee,Incompetent, applied verywhen to an inis used two

senses, (a) qualifiedas one who is not to do hedifferent what is
and, (b) negligent,to oneemployed reckless,do who is so careless or

injurehe tois liable those with he comes inthai whom contact.
question considered,to therefore,The first be is it canwhether

that employedbe found either Read could not do what he to dowas
careless,he that the oughtor that was and defendants either orknew

have known these The keepto facts. fact that Read could not these
cutting in theymachines such a goodcondition that would do work

provetendency employedno to that he not hehas could do what was
for he notdo; employedwas to fixto these machines but to thatsee

employedwho do duty.those were to this did theirwork
found, therefore,cannot be theIt that defendants were in fault

they oughtit can foundunless be that either orknew to have known
Read careless.that was

nothing inis the record evenThere which tends to the conclusion
they negligent.Read fact,that knew was In all appearsfrom that

previous accident,to the he singlehad never done a careless act in
yearsall the he had forworked them.
question, therefore,The itwhether can foundbe that the

ought anticipated plaintiffdefendants to have mightthat the be
byinjured negligenceRead’s itselfresolves into whether canit be

from fact he negligentfound the occasion,was on this and from that
alone, they ought anticipatedfact that to have he would be. It is

that finding.obvious the evidence will not such a chargesustain To
that,the it must appear negligentdefendants with that hadRead been

frequently occasions,so on other circumstances,or under such as
put ordinarythe on inquiry.would man Railroad,Shea v. 69 N. H.

361, 363; Company,Morrison v. 406,H. 408;70 N. Davis Rail-v.
road, 519, 520;70 N. H. Myers Railroad, 175, 176;v. 72 N. H. Minot

Railroad, N. H. 317, Railroad,v. 73 v.319; 568,Brown 73 N. H.
Railroad,575; Lord v. H. 39,74 N. Hobbs46; Company,v. N.74 H.
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379, v. Rail-116, 120; Railroad, 382;v. H.Madden 76 N. Garland
road, Boston, Martel v.556, 464;N. H. 77 N. H.567;76 Bloodv. New

Mills, 439,79 N. H. 442.White
overruled.Exception

All concurred.

)Carroll,
28, 1923­June .

OssipeeHuey Mine,Q. v. West Inc.William

ground newlyUpon petition on evidence thea trial the of discovereda for new
reasonably obtainable; ifpetitioner produce the best evidence thereofmust

person, in formin the must be theis not called new evidencethe new witness
statement, for itsor substantial reasonof his and sworn else somesubscribed

must shown.absence be

reportedof in H. 237.action,a trial the 78 N.Petition, for new
plaintiff,the theAllen, J., who found for vacatedHearing before

aside, a trial. Beforeand ordered newjudgment, set the verdict
county againstplaintiff brought in thispetition suitfiling this the

certainDavidson, and in that action tookpresident,the defendant’s
plaintiffof thepresent hearing, the statementsdepositions. At the

depositionsin received intestified the wereas to what the witness
evidence, subject exception,to

orally), forEmery (Mr. theHenry D. Yeaton and Justin A. Yeaton
plaintiff.

for(Mr. orally), the defendant.SnowCooperSnow &

petitionera forquestion presented is whetherPbaslee, J. The
230) may support claim(P. S.,the c. histrial under statutea new

proposesthe heby testimony to the effect that witnessessolely oral
Theprove.he toat new trial have stated the facts wishesto call the

production ofhas otherwise. The the newin this state beenpractice
comingform, directlyand from theasevidence in some testimonial

repeat trial,who, claimed, it at the new hasas it is willwitnesses
of the witnessesaccepted procedure.the The affidavitsalways been

received,knowledge in have beenreciting questiontheir of the facts
been criticized.this hasbut even


