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“aggrieved byobject except theupon isparty to or until heA is not called
bycourt”;superiorruling judgment an announcementof theordirection

how willjustice to the court instructa with counsel asat conferencethe trial
given.duty exceptimposes the isjury to until instructionnothe

legally byprocedure thesound is basedset aside becauseA beverdict will not
conception is not communicatedjudge upon an of the law whicherroneous

jury.theto

$1,810.05, prom-due on certainthe amountAssumpsit, to recover
refrigerating plantagiven part payment for installedissory innotes

Berlin.in the defendant’s store inplaintiffsby the
general issue, a briefpleaded the with statementdefendantThe

$5,000to him in the sum of forplaintiffs’ indebtednessalleging the
refrigeratingofwarranty plant,in the sale the thatbreach of and

might necessaryoff thereof asso much bethe defendant would set
any plaintiffs might provedof the ondemand which besatisfyto

judgmentclaim for the Thetrial, would balance. defendantand
giving accordingof the notes and that there was dueadmitting the

only$1,810.05, jurythe issue submitted to thetheir termsto was
warranty up in the briefof set statement. On this issuethe breach

defendant,found for the who for$3,000a for movedverdict was
$1,810.05, the amount due onfor excess over thejudgment the

excepted.was denied and the defendantnotes. The motion
rested, the court conferred with counselthe defendantBefore

verdict, theyto theirbe instructed limit ifjurywhether the should
of or in-defendant, to the amount the notes whether thefor thefound

leaving anyit to reducegiven,not for the courtbeshouldstruction
any notes,of the of the court thenby excess amount theverdict

beyondcould not recover that amount.ruling that the defendant
except ruling,or toobjectdid not the and theThe defendant

during ofthe remainder the trial thenot contestplaintiffs did
fully they havedamages as would otherwise done.amount of as

to limit thenot instructed verdict.juryThe were
Allen, J.byTransferred

George orally), plaintiffs.Rich theF. for& RichRich {Mr.

orally),brief and for the defendant.(byCoulornbeJ.Ovide



118 Beaudette v.&c. Co. Therrien. [81

Parsons, UponC. J. the facts determined at the trial the de-
fendant is judgment,as matter of law entitled to as in theclaimed

statement,brief for the the damagesexcess of amount found as for
of warrantybreach the amount due on theover notes. Johnson v.

Association, exception68 N. H. 437. The to the denial of his motion
therefor is sustained.

■ seasonablyexception partyThe was taken. A notis called on
object byexcept “aggrieved ruling, direction,to or until he is the
judgment superior 1901, 78,or of the c. s.court.” Laws 5. If at

proposedthe conference the court he to in-had informed counsel
jurystruct the to limit their verdict to the amount due on the

notes, rights protected by excep-the defendant’s would have been
given.the instruction As the instructiontion taken when was was

given, objectnot there no for the defendant to orwas occasion
by procedureexcept. certainly “aggrieved” adopted.not theHe was

merely expression opinionruling an of as to futureThe so-called was
mightprocedure particular situation, presented,if a which never be

in case.should thereafter arise the
jurynot to instruct the to limit their verdictThe conclusion

arise,open until it should ifnecessarily questionleft the of law it
exceptions52, 697, charge“All to theever did. Rule 78 N. H.

towaived, writingunless taken and reducedshall be considered as
jury retire,” application.no The defendant is notbefore the has

byor the failure toaggrieved by anything jurytold the instruct
procedureThe was conformable to thethem to limit their verdict.

assigningof an error in theis not asidelaw. A verdict set because
appears jurytheexisting of unless itreason for an rule law was

215, 219; Carpenterthereby. Blodgett Company, 52 N. H.misled v.
a not to bePierce, H. A verdict is set aside13 N. 403.v. fortiori

by judge uponthe anprocedure legally sound is basedbecause
not communicated to theconception of the law which iserroneous

notof the court that the defendant couldjury. opinionThe recover
nothing to do with the trialrecoupmenta of had as itupon plea

precisely what it should haveprocedureThe wasconducted.was
rightas to the defendant’s toif no doubt were entertainedbeen

solelyrelated toexpressedof the whatThe view lawrecover.
goneIf the court hadafter the trial was over.be doneshould

en-opinion plaintiffthat the would beexpressedand thefurther
any of the amount duea execution for excess oncapiastotitled

jury,damages by the failurethe amount found asnotes overthe
not fore-opinionof made wouldexcept expressionto whento such
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that in such case the defendant’sIt is obviousclose the defendant.
forobjection motion madeprotected bybe when wasrights would

ansuch execution.
a of the sub-no for new trial issueThe defendant has occasion

appearsof one that been hadjury.the The result the hasmitted to
can anplaintiffsthe sustainentirely satisfactory to him. Whether

until suchprofitablyis consideredfor a new trial notapplication
If, suggested in thefound. asan made the factsapplication is and

error, thethought the court inplaintiffs’ brief, counsel at the time
isground application could be sustained not nowupon which such

opinion expressedno is or formed.Upon thisapparent. question

exceptionsustained.Defendant’s
All concurred.

)Rockingham,
2,Oct. 1923­ .

Pasquale Railroad.& MaineD’Ambrosio v. Boston

actinginjuredemployee was withinwhenwhether anThe test to determine
expressly to thetold doemployment he wasscope is not whetherthe of his

ought anticipated thatemployerquestion to havewhether theact in but
mightemployee it.the doa man assuch

of“arising theof in the coursemay out andinjury to be oneAn be found
doing expectedthought he waswhatemployee he wasemployment” thewhere

anticipated thatemployer oughtinjured to havethedpto he andwhen was
his instructions.he so understandwould

liabilityemployers’the federalCase, personal underinjuriesfor
day laboreras aby the defendantsplaintiff employedact. The was

a derrickloading scrap within he worked wasand the crew which
all he wasinexperienced, andwashappened. Hewhen the accident

of whateverhold of one endrespect to takein to the work wastold
the men inkeep untilloading steady it and it levelthey andwere

aloadthey to wasAmong thingsthe wereit.the could reachcar
hadplaintiffwaya that thethey in suchfrog, made fast to itand

doing raisedwaskeep it and in soweight levelapplyto his whole to
he wassaw whatground. the bossthe Whenseveral feet from
injuryhe thedid,he sustainedanddoing, go,he told him to let when

complained of.
of the de-denialto theby Allen, exceptiononJ.,Transferred

amotion for nonsuit.fendants’


