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ofuse automobiles canshe recover unless the defendant thesatisfies
jury that the accident would not happenedhave but for the in-

negligence to complytestate’s or his failure 1897, 93,with Laws c. s. 1.
tending proveSince there is evidence to ridingthat the intestate was

more than ten an hourmiles when the happenedaccident and that
negligent,he was also it was error to tell the jury that there was

questionbut one for it' to in respectconsider to the intestate’s
conduct.

words,In other the onlycourt should not givenhave the in-
structions it did as to the boy’s negligence,Hanscomb but also

requested by thethose defendant.

exception exceptionFirst overruled: second sustained: new trial.

All concurred.

)Sullivan,
6,Nov. 1923.

Bertha Steinfield v. Monadnock Mills.

Parol evidence is admissible to show that the inconsideration named a written
agreement alsowas the consideration for another contract. .

agreement flowingAn oral for beyondthe future of land confers no interest a
license,mere damages flowagerevocable and a demand of for ais revocation.

Case, to damages flowage.recover by bycaused Trial jury and
plaintiff.verdict for the

appearedIt partiesthat in 1915 the negotiationshad uponcertain
subject.the The paiddefendant plaintiff $600,then the and took

a writingfrom her as follows:
and“For in consideration of ($600.00)six hundred dollars to me

'inpaid hand I hereby discharge the Monadnock Mills from all and
any damage that uphas been done to the date this receipt myof to

onproperty account of raisingtheir puttingtheir dam and flash-
boards on the same.

Bertha Steinfield.
Claremont, New Hampshire.
Sept. 8, 1915.”

presentThe suit damage allegedis to recovér for to have been
done plaintiff'testified.thatafter that date. The receiptwhen the
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con-shouldagreed that the defendantalsogiven partiesthewas
property,to herupon adjacentorand drainscertain wallsstruct

pre-if itall claimsin of future-to be satisfactionthisand that was
premises.flowage of herfurthervented

acceptagreed toplaintiffthat theto showofferedThe defendant
pastfor bothcompensationmoney paid as fullthethis andwork
theJ., excludedcourt, Kivel, C.damage. superiorTheand future

vary a writtenthat it contradict orground wouldupon theevidence
excepted.defendantcontract, and the

theorally), forMurchie(Mr. AlexanderMurchieMurchie &
plaintiff.

the(Mr. orally), forColby Bartonand Ira G.M. BartonJesse
defendant.

treating writingaparol rule,evidencePeaslee, J. The so-called
thoughcontract,parties as theiragreementan ofoutwhich sets

reality oneevidence,a is inas rule ofof and dealt withspokenoften
sourcesand in whatIt determines “wherelaw.of substantive

Wig. Ev.,of a act.” 5juralare to be found the termsand materials
allsingle memorial,a in ajural act is embodieds. 2425. “When

legally immaterialtopicon that arepartiesof theother utterances
Ib.their act.”determining what are the terms ofpurpose' offor the

intendedwriting, partiestheit a but becauseThis is not because is
inarenegotiationspreliminaryIfit their whole act. theto make

mouth.byif word ofthey are no more admissible than madewriting,
to be treatedoral, equallyit entitledcompletefinal and act be isIf the

difficultyagreement. Theexpression of the mutualas the exclusive
keepingnotlargelyin fromapplying practicethe rule has arisenin

the inte-thatlimitations, especiallyfundamentalin mind these
it to beonly far intendedgrated partiesact exclusive so as theis

always intent must besought“This intent must be whereso.
and thelanguage partiesthesought, namely, in the conduct and of

not suffice.surrounding alone willcircumstances. The document
know whattill weit intended to cover cannot be knownwasWhat

Wig. Ev., s:to cover.” 5 2430.there was
Ina release.receipt andwriting questionin aThe now is both

uponconclusivemerely an and notaspect it is admissionthe former
partiesTheit conclusive.parties. phaseAs to the latter isthe

agreement, thewritinga their finalhaving to reduce toelected
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theory writing merelyof the law is that such is not but isevidence
the contract itself.

necessaryIt is not ato now consider the extent to which such
may (5 Wig. Ev., 2431),contract be varied or contradicted s. for

aanywhat the defendant offered in trueto show was not sense
contradiction or variation of partthe contractual of the document.
True it is writing,that it differed from the it does not neces-but
sarily any waythat in Thefollow it affected the terms thereof.

manyin distinguisherror of the cases in thelies failure to between
denying the writing showing agreements,terms of the and that other

by parties bynot intended writing,the to be covered the were made
at the same time.

validity writing being admitted,The execution and of the neither
party deny gavein that plaintiffcould this suit the and the de­

damage.fendant aaccepted plaintiff’s pastrelease of the claim for
writingThat Inwas their written contract. the same was the state­

ment paymentthat the consideration the of sixfor release was the
hundred It bedollars. is familiar law that this couldstatement

Ryan Rand, Co.,v. 26 N. H. Insurance 50falsified, 12; Pierce v.
H. avoidingN. 297. It could thepurposenot be denied for the of

being given Green,as (Buffumrelease without consideration v.
71, 82);5 N. H. but money paidit could be shown that the notwas

(Scoby Blanchard,v. H. a170), sum, paid,3 N. that less in fact was
agreed (Morsethe whole 4 H.upon Shattuck,consideration v. N.

229; Learned, Nutting Herbert,Barns v. H. H.264;5 N. v. 35 N.
120), athat there was in theexpressedfurther consideration not

(Quimby Washburn,contract Stebbins, 420; Dayv. N. H.55 v.
203)H. paid76 N. or that the sum somewas the consideration for

(Webber 3;other as H.Loranger,contract well as for this 79 N.v.
Hickey, 411).Hutt H.v. 67 N.

The defendant It hadoffered to show the latter state of facts.
already testimony,inappeared case, by plaintiff’sthe the thatown
at writing agreementthe time athe was executed there was further

parties ofbybetween the as to the construction defendantthe
plaintiff’scertain walls and drains. claim that such con-The was

a damages pre-struction was to be satisfaction of in case itfuture
flowage.injury proposedvented further from The defendant to

plaintiff agreed acceptthat paid promisedshow the to what it and
damage flowage.to do as all future The de-satisfaction of from

resting inproof agreement, partfendant’s offered of this additional
money any wayaupon payment consideration,the as did not in
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a theirmerely part ofIt wasrelease.of the terms of thedeny any
writing.integrate in thetothey did not electagreement which

always per­agreement has beenan oralof additionalProof such
Hickey,Stebbins, supra; Hutt v.Quimby v.in this state.mitted

Loranger, supra.Washburn, supra; v.Day v. Webbersupra;
548, andGoodwin, N. H.v. 59upon. Goodwinplaintiff reliesThe

toHampshire authoritiesin the Newsupposeda conflictupon
deny the rulesany wayinnotThat case doesposition.hersustain

incorrectly, casethem, and to-theIt appliesheretofore stated.
I or“all the claim havesigned a release ofplaintiffhand. The had

theinclude, undertoThis was construedmight as heir.”have
legatee a contestedas underhave,”I his claim“all the claimwords

this read-whetherpresentto discussionIt is immaterial thewill.
constructioncorrect, its trueing or whetherof the document was

asto a claim“might have” relatedaswas that “have” well as
theto includemeaning writing being determinedThe of theheir.

'to claim wererights as suchlegatee,as it thatclaim was settled
orala differentthatintegrated writing;in the and the decision

concurrent, couldprecedent oragreement on the subject, whether
harmonyin all our cases.not be shown was with

85, 88)H. that Furbush(Cass Brown, N.suggestedIt has 68been v.
general rule. What-Goodwin, 425, variance with thev. 25 N. H. is at

recognizetoin a failuremay in case consistsever error there be that
generalthefalls withinreceipt may embodythat a a whichcontract

ground uponundisputedandexclusionary rule. There anotherwas
nothing the caseis infinally Thereput.which the decision was

of ato the statustending any general rule asuponto cast doubt the
written contract.

excluding the evidencerulingplaintiff also claims that theThe
anproofoffer of wasground that theuponcan be sustained the

that couldsuggested, andup aattempt to set defence not before
Mills,Martelstage v.proceedings.not be made at that of the White

authorities, grounds439, 443, and Under these79 N. H. cases cited.
pre­fact are treated asinvolving questions ofof action or defence

suggestednot untillaw, whentime,a matter ofsented at too late as
ground issuchBut whenafter trial of the facts has closed.the

trial, be received unlessit shouldproofoffered to be in at theshown
an unfair ad­proponentthegiveaoffered at so late time as to

to bequestionis a of factvantage. a existssuch situationWhether
Mills,v. Boscawenby Stonepresiding justice.thedetermined

H.Lebanon,v. 78 N.290, cited; LaCoss288,N. H. and cases71
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the417, present presiding justiceand If in the case413, cases cited.
ground, he do so.might the on this did nothave excluded evidence

decided, and it is too late to raise it now.point was not.The
received and consideredproffered evidence should have beenThe

thatadditional totending agreement partiesan of theas to show'
having in the exclusionwriting.in the Error been committedstated

bethe verdict shouldevidence, questionthe the arises whetherof
set aside.

anforagreementan oralthe wasdefendant offered to showWhat
the defendantby presiding justice,in land. As stated theinterest

all timéparties foragreement rightsfixed of thean that theclaimed
paidandflowing, contemplatedpurposes. The futureand for all

plaintiffthetake fromalleged agreement made, wouldfor if the was
H.N.Eaton v. 51a her title to her real estate.part of Railroad

498, apparentIt isN. H. 501.511, seq.; Company,et v. 76504, Swain
in thatacquiredbeyond a could bethat such interest mere licenseno

license, shown,if wouldway. Taylor Gerrish, H. Suchv. 59 N. 569.
long it remainedliability only so asfromrelieve the defendant

225, and cases cited.N. H.Kennett,Hodsdon v. 73-unrevoked.
began toplaintiffthat thepartiesThe evidence from both was

very after thereparation sooncomplaints and demands formake
plaintiff deniedthat thequestion.transaction in This was notice

a suffi-premises, and wasany righthad in thethat the defendant
Redington,v.license, if existed. Carletoncient of the onerevocation

damagepart of theany291,21 N. H. 311. substantialWhether
any permissiveofrevocationwas done before suchrecovered for

trans-certainty the recordfromright be ascertained withcannot
affectednot haveferred; license, proved,the if wouldapparentlybut

sums, oflump or sodamages ofof werethe verdict. The estimates
the trialsomething in the record ofyear. ismuch a Unless there

forbe set asidenotappear here, the verdict shouldwhich does not
the exclusion of the evidence.erroneous

given futureforhave beenalleged tothe considerationWhether
pleaa ofundera set-off orrights have been recovered ascould
anotherinbe recoveredhereafterrecoupment, it canor whether

opinion isnouponandpresented whichsuit, questionsare not now
expressed.

tounderstoodargued and areexceptions have not beenThe other
be waived.

discharged.Case
All concurred.


