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dutyA master provide properowes his servant the to and sufficient instrumen-
performance requiredtalities for the of the promulgatework to andand

regulations safelymaintain such rules reasonably necessaryand as are to
perform the of employment,duties his and to see that ofthe methods work
adopted reasonablyand the results arrived at are safe.

questionThe of a assumption properlyservant’s of the risk is to thesubmitted
jury, unless the uponevidence in favor of the is sodefendant that issue
definite unanimouslyand certain that reasonable men must decide it ad-
versely plaintiff.to the

heavy supported only byWhere a prop,door was a servantwhich an uninstructed
struck and darkness, question assumptionknocked down in the ofthe of his

jury.the risk was for the
againstIn injuriesan action a servant, provingmaster for to the the ofburden

contributory negligence uponis the defendant.

Case, for negligence. byTrial ajury, who had of theview
place accident,of the and plaintiff. plain-verdict for the While the
tiff, employeean of defendants, assistingthe removingwas in lumber
from the dry-house, heavydefendants’ a uponmovable door fell
him, causing injury complainedthe of. inappearFurther facts the
opinion. The accepteddefendants have provisionsthe of the em-
ployers’ liability (Laws 1911,act 163), therefore,c. ais,and this
common-law action. The defendants’ motions a andfor nonsuit
a directed verdict by J.,were denied Kivel, C. and the defendants
excepted.

Murchie & Murchie and B. Frost, (Messrs.Clark Alexander and
Robert orally),Murchie plaintiff.for the

Alvin J. Lucier and George (Mr.Pike orally),W. Lucier for the
defendants.

Plummer, J. plaintiffThe employed bywas the defendants to
run a saw,band atbut the time of the accident he had been ordered
by his foreman to in removingassist dry-some lumber from the

dry-househouse. The longa buildingwas running south,north and
containing eight kilns. The lumber to putbe in the kilns was loaded

trucks,on and run into the kilns on side,the east and taken out on
the west side. A car called a through dry-housetransfer car ran the
on side,its west and these trucks directlywere run from the kilns
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In of thecars, frontand then taken to the mill.onto the transfer
weighing five hundredheavy, three tokilns doorswere movable

kiln, hangera a locatedpounds. a to taken fromWhen truck was be
door,track, theontorunningover the door and on a was fastened
todoor next it.by it in of theupwhich lifted and run frontwas

placedtruck wasOrdinarily hanger the door until thethe was left on
Onplace.itscar,on the was returned tothe transfer when door

in waskiln twoday accident,the of truck of lumberthe the second
by of themeansand was removedwanted, the door of kiln two

and aremoved,hanger hangerThethe front of kiln wasto three.
itpreventtolong against doorputsome twelve feet theboard was

out, andtakenfalling.from was thenThe first truck in kiln two
front ofone, run inthe of kiln andhanger was attached to the door

of kilndoorone,kiln kiln then thetwo, and the track was run into
lumber desiredplacedone and truck ofposition,was back in the

stepnextthewas from car. It wasrun kiln two onto the transfer
evidenceplaintiff’sin Thethe the accidentwork when occurred.

beenhadfollowing plaintiffThetended to establish the facts.
lumberloading truck ofengaged car, thereon theabout the transfer

two,of kilnfrom doorkiln two. After he to close thewhich started
door, hethewhich in wentwas front of kiln As he towardsthree.
ran intohim, andcomingback if to assistanyonelooked to see was

door, felland whichsupported theknocked down the board that
dry-upon of. Thehim, complainedinjuriesand he received the

and coulddark, onequitehouse where wasthe accident occurred
hadplaintiffplace,not much the and thesee when he first entered
Thebeen only a at the time of the accident.there few minutes

opera-plaintiff transfer,a as thishad at doublenever assisted before
neverany it,tion and hadaboutcalled,was or received instructions

hangerseen attachedstandinga kiln adoor taken off and left without
aboutlyingto propit. Boards as the door weresuch were used to

theagainstthe butplace standing doors,the kilnand sometimes
plaintiff support a doorbeing usedhad never of their toknown

truck ofhanger.removed a Theplacefrom its and unattached to
aleaving doorlumber could kilnhave been taken from two without

pro-standing hanger might have beenhanger.awithout Another
securely fromvided, holdingor a taken itsdevice for a door when

wereplace expense.a Therecould been athave obtained small
moving fromno of lumberregulationsrules nor in to trucksreference

the had beenkilns to a double transfercar,the transfer but when
done.made, questioninit had it as the one wascustomarybeen to do
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The plaintiff dutydefendants owed providethe the properto and
sufficient performanceinstrumentalities for the requiredof the work
and promulgateto and maintain such rules regulationsand as were
reasonably safelynecessary performto the employ-duties of his
ment. “The company certainlywas bound to see that the methods
adopted and the results arrived at reasonablywere Carpentersafe.”
v. Company, 77, Considering80 N. H. 79. these juryfacts which the

—finding dry-housewere warranted in that the dimly lightedwas
quite greatand dark, dangerousthe and weight largeof the doors

operativeswhich uponthe called towere move and the haste in
talcing fromthe lumber the so that might escapekilns the heat not
through opening longerthe of the perioddoors for a than abso-was

—lutely necessary it could be found that the defendants should have
had and enforced a that arule kilnwhenever door was removed
from place, hangerits the should not be removed until the haddoor
been regular position,returned to its if necessary uponor it was
some hangeroccasions the door,to remove from the athen device

provided wherebyshould beenhave the door could have been se-
'curely In words,fastened. other evidencethe warrants the con-

clusion that one large, heavy weighingof those lain fromdoors
poundsthree to unfastened,five hundred should havenever been left

standing against preventa kiln nothing fallingwith to ex-it from
cept placed against'it mighta veryboard easilywhich be knocked

cannot, therefore,down. It conclusivelybe said that the evidence
demonstrates that guilty negligence,the defendants were not of and

wrongfully judgment uponthat the jurycourt invoked the of the
bythis It plaintiffissue. is contended the thedefendants that

dangercannot recover a in-bybecause the accident causedwas
employment,cident histo of which “Thehe assumed the risk.

plaintiff dangers employmentassumed the risk of the of his which
he knew of and or which have disclosed toappreciated, would been

byhim Cassidythe exercise of due care.” H.Corporation,v. 79 N.
427, 429, and cases there cited.

thatconclusivelyIt be that thecannot said evidence established
plaintiff dangerappreciated injury,the and the that hisknew caused

or him. testified thatthat due care would have disclosed it to He
before,he had a transfer had nevernever assisted at double and

standinga placeseen lain door from its and left withremoved
againstnothing prevent falling, a it.except placedto it from board

dangerappreciateIt did and thecould be found that he not know
sup-Hefalling upon dislodged.of the him if the boarddoor was
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have knownhanger It is he shouldposed the on the door. saidwas
another door.it onhanger door,on the because wasthe was not

and hehaste,indoneplace quite dark,But the work wasthe was
cannothanger, and itup aproppedhad a door withoutnever seen

failing thatto discoverguilty negligencehe inbe that was ofheld
thequestion whetherhangerno on the “Thewas door.there

unlessjury,to theplaintiff properlythe submittedassumed risk was
is definitethat issue souponthe in favor of theevidence defendants

it ad-unanimously decideand men mustcertain that reasonable
If thereRailroad, N. H. 230.versely plaintiff.to Minot v. 74the
opinionfor a difference ofopportunity uponis a this issuereasonable

andjury, notamong ordinary men, of thejudgmentthen it is the
Cassidy supra.Corporation,v.court, that beof the should invoked.”

contributoryguilty ofurged plaintiffIt that theis wasalso
bythis actionthat maintainnegligence, and therefore cannothe

contrib-provingThe ofreason of his carelessness. burdenown
Lawsnegligence placed by upon the defendants.utory is statute

runningnegligent inplaintiffIt that the1915, c. 148. is claimed was
door.against knocking the kilnsupportedthe board thatand down

itupon the evidenceit taken into consideration thatWhen is
in the work ofplaintiff inexperiencedcould be found that the was

making no instructionstransfer,a that he had receiveddouble
lighteddimlyrelating thereto, in in athat the work was done haste

of thosepropa to onethat he had never seen board usedplace,
placethe andlarge doors, all aboutkiln and that such boards were

that allstanding doors, cannot be heldagainst itsometimes kiln
theagree that the defendants had sustainedreasonable men would

plaintiffissue, must be foundproof uponof this and that theburden
might have beennegligence. It is true that the accidentguilty of

plaintiff, butby forgetfulness of the thatthe inattention orcaused
jury,to thequestionof thispreventnot the submissionwould

inattention, ora particular misjudgment,in case such“Whether
fact. Undernegligence plainly questiona offorgetfulness was is

exceptto establishedstatute, contributory negligence is not bethe
plaintifffailure of theof The mereby preponderancea evidence.

be foundcare couldevidence of care or of facts from whichto offer
recovery under it im-a isfor the statute would defeatwhich but

this issue unlessBy plaintiff prevails onthe statute thematerial.
go jurytheagainst mayhim. He toa balance of evidencethere is

Company, 79 N. H.way.” Robinsonif is no evidence either v.there
weightojury onlyis the tribunal authorized398, 400. “As the
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evidence, uponto determine which side the preponderance lies, the
cases would seem to few inbe which judgmentthe of that tribunal
must not be invoked.” Nawn Railroad,v. N. 299, 305;77 H. Lacasse

Atwood, 384,v. N.80 386. The case properlywas submitted toH.
the jury.

Exceptions overruled.
All concurred.

)Strafford,
1,Jan. 1924­ .

MaryState v. Shaheen.

partstwo counts in an continuingWhere indictment relate to of offense,one
duplicity;there is no if arisingand the counts constitute different offenses

transaction,out of the same there no permittingis error of law in the state
proceed uponto both.

goodcounts, bad,If there are two one and one the indictment is sufficient to
uponsupport gooda count,verdict quashthe aand motion to the indictment

be denied.will
objectionIf counsel understands that his exception questionand raise thethe of

sufficiency count, objectof a certain and hence does not to the ofsubmission
permittingcasethe under instructions a guiltyof count,verdict under that

remedy applyto athe is .for new trial.
havingjury, deliberated agreement, reportedA four hours without to the sheriff
they agree.that could not The theyinstruction of the court that should
again you yourretire “and see if can’t reconcile and to adifferences come

satisfyconclusion jury”which will the conscience of constitutes nothe
implication they agree.coercion or that must

Indictment, under 1919, byLaws c. jury81. Trial and verdict
guilty.of
Tbe indictment contained The chargedtwo counts. first the

knowinglydefendant with criminally doingand various toacts
a female toinduce become an of prostitution,inmate a house of and

such,to remain there as receiving moneyand with from her received
prostitution.for of chargedacts The receiptsecond count the of a

moneycertain sum of from person, bythe same which was obtained
of prostitution.her for acts

quashedThe defendant’s motions that the indictment be for
duplicity, and chargedbecause the second count offense,no were

superior bydenied in the Branch, J.,court awho allowed bill of ex-
ceptions.

other exceptions, opinion.There were are inwhich stated the


