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Henry A. v.Romani &Boston Maine Railroad.

William Cain v. Same.

applicationtheIn of the doctrine of the chance, inabilitylast clear to control
bythe situation tois be determined the rule of reasonable conduct under all

merely bythe circumstances questionand not the whether physicallyit was
possible party preventedfor the to injury.have the

highwaya crossingWhether traveler at a approachcould have seen the of a
locomotive, only tipof which the of barelythe smokestack was discernible,

properly jury; practicalwas submitted to questionthe the is whether if he
up averagehad looked the track personas the looked,would have he would

approachinghave seen an locomotive, lookingor so nothing.would have seen
againstIn an action a injuriesrailroad for received from collision with its train

highway crossing,at a evidence that at the time of the accident the defendant
warninghad other and more signals operationefficient in highwayat other

crossings is admissible.
justice, charge,The trial in his is entitled phraseologyto select his own and to

arrangeotherwise his sequenceinstructions in such order or as seems to him
appropriatethe most form.

Actions, to recover damages for personal injuries. The cases
together,were tried with verdicts for plaintiffs.the Subject to

exception, superiorthe court, Branch, J., denied the defendant’s
formotions directed verdicts. There were exceptionsalso to the

evidence,ofadmission to the remarks of counsel and to a refusal to
give requested jury.to theinstructions The facts are stated in the
opinion.

Kittredge Prescott, Tuttle, Wyman& Starr,& Timothy F. O’Connor,
Myer (Messrs.and Saidel Tuttle, WightWillard and orally),Saidel

plaintiffs.for the

Warren, (Mr.Howe & Wilson Howe orally), for the defendant.

Peaslee, J. byThese are suits the driver of an automobile and
passengerhis to damages injuriesrecover for inreceived a collision

thebetween freightautomobile and the defendant’s train at Jones’
crossing in Milford. The of the respectiveview largelyactors was

by a extending alongsideobstructed the right ofhill defendant’s
way nearly up to its highwayintersection with the fromstate Milford
to TheWilton. defendant had installed an automatic bell to warn
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of the of there theapproach trains;travelers was evidence thatbut
complaintbell purpose, concerningwas inefficient for that and that

it had been tocommunicated the defendant. There was evidence
statutory crossingthat the warning givennot and that trainwas the

fortyrunningwas hour.miles an
ap-adriving noisy,Romani was car that was andsomewhat

proached crossing speedthe a of not ten an hour.at over miles
they passedAs bell, givingthe automatic both he Cainand were

attention, thirty orthey gotbut heard sound. When withinno
forty theyfeet of the crossing approach-looked in the of thedirection
ing train, thennothing, opposite direction,saw looked in the and
straight track, converged,ahead highwaysacross the threewhere
and over one of approaching. Theywhich an wereautomobile was
about theyten feet from the track the train.when discovered

appliedRomani attemptedthe brakes and the but itcar,to turn
too towas late avoid a collision.

The againstdefendant thatdoes not contend a verdict it could
not uponbe sustained facts,a of it tosuch state but claims that as
some of them there no evidence,sufficient otherwas and also that
facts were conclusively shown, whereby appearedit that de-the
fendant’s fault was injurynot causal the ofand that sole cause the
was the fault of plaintiffs.the

A careful examination of the to theevidence leads conclusion
that there chargewas some credible evidence on of oneach fault
the part of the itdefendant. Whether was overborne or out-so
weighed by conflicting oughta uponevidence that verdict based it
to be evidence,set againstaside as the is matter passednot a to be
upon here.

The appearsdefendant’s main contention to be that measure-
surveys sightments and greatthat the in for ashow train was so

necessitydistance that Romani of it in amplewould have seen season
to stop if he had urgedused reasonable It that hadcare. is Romani
the accident,last clear chance to avoid the and that therefore his
fault not only recoverybars of passenger.his but also that the

Hines,Morier ante,v. 48.
train,The claim that if Romani looked he must seen thehave is

uponbased bycertain are nomeasurements which means conclusive
of the oftopmatter. The a locomotive issmokestack about twelve
feet engineerrail.above the The defendant’s that from atestified
point in highway thirty-threethe from the afeet rail handkerchief
displayed nearlyheightat that could be hundred feet downseen five
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testifythe track. He did not more topwhether than the of themere
seen,smokestack could be so nor at what distance the track was

visible, any portionnor otherwhere of the comelocomotive would
into hand, plaintiffs’view. On the other engineerthe totestified

madeobservations when trains approaching,were that heand
thought thirtythat one crossingmust be within feet of the to “see
up the track twenty-fivesome hundred and thirtyor feet.” In
addition to the evidence of jurythese thewitnesses had a view.

Upon jury mightthis evidence the thoughfind that it waseven
true that tipRomani could have seen the if heof smokestackthe.

deliberatelyhad surveyed hill,the interveningentire outline of the
practicalstill the proposition was whether he the trackuplooked

average personas the would look for an approaching train, and so
looking nothing. Railroad,saw Fuller v. 78 N. H. 366.

put uponMuch Cavanaughstress is the rule in v. Rail-declared
road, 76 68, 72, plaintiff’sN. H. that “.the theinability to control

arguedsituation theis test.” It is seenthat since he could have
train say twentythe when he couldcrossing,was feet from the and

stoppedhave then reaching point collision,before the of therefore
quotedhis conduct the of injury.is sole cause his The rule above

was stated applyingas to the situation plaintiffof a for somewho
is inattentive, knowledgecause to the doesof the other Itactor.

not everymean that in situation aphysicallywhere it is forpossible
party preventto an accident he is in if Thefault he do so.does not
rule of reasonable conduct under all hereappliesthe circumstances
as elsewhere.

byThe is not determined inquirycase an couldwhether Romani
point.have seen if he had looked at a There furthercertain is the

question failinginwhether to so look he to havecould be found
Uponbeen in the exercise of due care. itthe this caseevidence in

could be found. He listened for bell, nothing;so the and heard
he nothing; occupiedlooked and- saw he then spacea of'less than

lookingin in the other direction,two seconds at aheadhighwaysthe
approachingand at the automobile. It cannot be matter ofsaid as

law that such not that of averageconduct was the Theperson.
motions for rightlydirected verdicts were denied.

The time ofevidence that at the the accident the haddefendant
warning signals high-other and more efficient operationin otherat

way crossings, Speares Railroad,was admissible. Sons Co. v. 80
N. H. 243.

Requests juryfor instructions to the to ex-subjectwere denied
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instructionsception. peremptoryforrequestsSeveral of the were
allegations.specifiedno to certainthat there was evidence sustain

motionsto thedisposed byThese are of been said in relationwhat has
for directed verdicts.

de-of thesupportinargument presentedElaborate has been
questionfirstrequest jurythe that thefendant’s that be instructed

driving uponnegligence infor them to decide was whether Romani’s
uponof No limitationthe track not the cause the accident. suchwas
ordercharge in suchpower justice arrangethe to hisof the presiding

this state.adoptedor insequence properto him seems has beenas
(Tucker v.phraseology”“The to itscourt is entitled select own

charge inarrange thePeaslee, 167, 178) to36 N. H. and otherwise
appropriatejustice the mostappears presidingwhat to the to be

form.
in-requestedthedisposes complaintThe same rule of the that

resultedinjury to havestruction that the must have been shown
“incon-givenduty plaintiffs,from of the wasthe breach a owed to

evidently in-spicuously quite blindly.”and The instruction was
in therequest.of It true thattended to be in the exact words the is

defendantplaintiff appearsthe once whentranscript of the case word
dutyaccurately said, it was themeant. If this states what waswas

misled, call themight tocounsel, they thought juryof if the be
But thepresiding justiceof to the inadvertence.attention the

anyone mis-palpable improbablemistake that it is thatwas so
meaningunderstood the intended.

the burdenstatutorythe rule thatpositionAnother taken is that
the de-contributory uponupon negligenceof isproof the issue of

defendantthe(Laws 1915, 148) applicationno wherefendant c. has
of thethatonly occasion,an whilethat its fault wasclaims own
mustplaintiffThelegal cause, injury.of theplaintiff the solewas
faultcarelessness, that suchprove onlynot defendant’s but alsothe

of.injury complainedlegal of thepartwas in at least the cause
request there-upon properjury Whether,The so awere instructed.

plaintiff’supon the of thefor, chargethe court should also that issue
chanceaccident, under the last clearbeingfault the sole of thecause

freedomto hisdoctrine, upon plaintiffthe establishthe burden was
noby the record. There wasfault, question presentedfrom is a not

to thoserequest exceptionno takenfor such an instruction and was
given.

upon.argument of are reliedexceptionsCertain to the counsel
possible basispresiding theythe found that had ajusticeAs to these
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in testimony theythe and that did not render the trial unfair. An
transcriptexamination of the thatshows there was such in thebasis

Stillings, 122, 129, upon byevidence. Burnham v. 76 N. H. relied
application.the defendant has no findingIn that case the was based

upon rulingan erroneous that certain evidence in the case had been
properly present presidingadmitted. If in the the justicecase had

warranted,ruled that statements of the evidence were and the
they not, authorityrecord that were theshowed cited ofwould be

value. no bearing upon presentIt has the situation.

Exceptions overruled.

Snow, J., not the othersdid sit: concurred.

)Coos,
1,Jan. 1924­ .

Fred Paradis v. Maine Central Railroad.

employers’ liability act, 65, employeefederalUnder the 35 U. S. Stat. the assumes
dangers employment fullyofrisk of the his which are obvious or known[the

byappreciated him.and

Case, employers’ liabilitythe act,'under federal to recover for
injuries engagedreceived while as apersonal servant of the defendants

by juryin interstate commerce. Trial and for plaintiff.verdict the
by defendants for a nonsuitMotions the and directed verdict were

bysuperior Sawyer, J.,courtdenied in the and the defendants ex-
cepted. appear opinion.facts theThe in

Daley Edgar (Mr.M. Bowker orally),& andSullivan Sullivan for
plaintiff.the

(Mr. orally), for& Oakes Oakes the defendants.Shurtleff

employedPlummer, plaintiff byThe wasJ. the defendants as
uponman. The section which hea worked at the timesection of

extended, from Scott’s Junction in Newinjury Hampshire,his west
Concord, His workVermont. had to doto East with interstate

bygovernedthe case is thecommerce, employers’and federal lia-
Gilman, Vermont,accident occurredbility August 23,act. The at

forbegan to work theplaintiffThe defendants as a1921. section


