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dangercharacter, wasand theof such acircumstances wereThe
plaintifftheit be held thatpalpable that mustandso manifest

ofthe risk it.assumed

thejudgmentverdictset aside: andExceptions verdictsustained: for
defendants.

All concurred.

5,Feb.
1924

Paper a.Co. &Co., Ap’ee, v. InternationalDummer Power

64, 2,1921, c. s. forpublicpetition commission under Lawsa to the serviceIn
jurisdiction to determinedam,apermission erect the commission haveto

benefit,public use but theirproposed andthe erection will be ofwhether
thereby to thedam flowpermission to the andorder include buildcannot

lands of others.
flowage rights, thanacquisition otherquestions of thematerial to theAll

by jurya orpublic benefit,question are under ss. 3-9 determinablethe of
petition superiorupon a the court.incommittee

rightsquestion petitioner in the defendant’sthe seeks to obtainThe whether
permit is in thenot to taken to determinedland which the statute does be be

damages.proceedings offor assessment

of the service commission madeAppeal, publicfrom the order
petition64, originalInupon petition 2,under s. c. 1921. thea Laws

its to erect7, 1921, petitioner purposethe forth afiled June sets
developtoon in of DummerAndroscoggindam the river the town

electricity prayerThepower generating publicforfor distribution.
maythe that thepetitionof the was that commission determine

publicplantof dam will of use and benefit anderection said and be
by petitioner.the After notice and hear-grant rightsthe asked for

ofing, proposedthe found that the erection would becommission
granting permissionorder topublic and benefit and issued anuse

PaperFrom order the Internationalproposederect the thisdam.
appeared opposi-inCo. and others who had before the commission

supremepetition duly appealedto to the court.tion the

orally), petitioner.for(by brief and theMurchie & Murchie

(ofDaley& and B. SkeltonOakes, William& SullivanShurtleff
orally), appellants.for theMaine) (Mr. and Mr.Oakes Sullivan
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Parsons, C. J. the ofbeing proceedingThis first this character
commission, verybefore the the properlycommission admitted

upon partiesevidence all the issues thewhich claimed could be
upon appealraised before them. As the court is givennot a more

jurisdiction, preliminaryextensive the questionessential is what
issues tohave been committed the determination of the commission.
Chapter 64, 1921, purports repealLaws of which to all existing law
included in the Public Statutes under the head Flowage Rights and
subsequent thereto,amendments and additions materiallydoes not
change generalthe purpose principleor of the provisionslaw. The
repealed are in the main re-enacted.

There change procedure apparentlyis a in and in the ofamount
judgment.the only questionThe now material to pro-relates

cedure. Under the repealed provisions questionthe of usepublic
and upon petitionbenefit was determined superior byto the court a
committee to petition referred,whom the jury.was the court or a

S., 142, ByP. c. ss. 14-17.- the statute of the1921 ofdetermination
this issue is to publiccommitted the service commission.

Sections 1 and 2 of the act under which the proceeding has been
had are as follows:

Any“Section orperson corporation by1. authorized its charter
agreement mayor of to erect orarticles so do and on hismaintain

land, uponits or on land of another the consent,with owner’s a dam
byany stream, mayor across or increase or permanentlyflashboards

height any already by it,the of so maintained fordam him or the
anypurpose raising byof the to work mill himwater or mills owned

by any person corporationor or or onit other on such stream or
tributary,another stream to the same is or purposewhich for the of

orcreating raisinga reservoir of water the level of or otherpublica
pond control, conserve, equalizeor to orlake the flow of streamsuch

any obtainingor streams for the of mill or mills, uponbenefit such
authority providedso to do as hereinafter in section 2. The word
‘mill’ as herein include manufacturing plantsused shall both and

power generatedat electric isplants publicwhich for distribution
operation mills, publicor for the of railroads or utilities.

2. Any person corporation proposingor erect a damSect. to
anyby permanently heightor to flashboards or ofincrease the

existing anydam purposes provided precedingfor of the in the
petition public settingshall file thesection a with service commission

location, heightthe ordescription proposedforth and of the dam
proposed any existingincrease in dam. there-Said commission shall
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anhearing and shallpetition,for issueupon placea time and saidset
published forbeparties interested,of all shallorder notice to which

incountyin the whichnewspaperthree successive in someweeks
notpublication to besituated, the lastthe dam is to be erected or is

hearing. orderdaysfourteen before the time fixed for Saidless than
attorney-general,on and such furtherof notice shall be theserved

Saidmayas order.notice, any, givenif shall be the commission
ofit bewillshall, hearing,commission after determine whether

entergrant rights asked for and shallpublic use and benefit to the
of theanyaccordingly. Any party aggrieved by decisionan order
appealofrightsany petitionon shall the samecommission such have
Chap-provided 1911,of as amended.”chapteras in 164 of the Laws

64, 1921, 1, 2.ter Laws ss.
withmayA he consistentpleases,such dam aslandowner build

his1917), upon(c. 178,the c. Lawspublic safety 47, 1913;Laws
consent,wholand, and that of othersown land and flow his own

under the statutefrom the he claimswithout aid statute. Unless
H.75 N.Wright Company,againstit cannot be him. v.invoked

notisright the3, sought under statute4, and cases cited. The
right isThatmerely on land.right erect a dam the owner’sthe to

rightthesoughtthe site. is isownershipinherent in the of What
of theirportionothers,of to from such someto flow land take owners

authority formay legislativeright in done underthe land. This be
1. McMillansectionpublic are enumerated inpurposes, such as

com-except uponcannot doneNoyes,v. 75 N. H. 258. But it be
Ash v.right taken.pensation propertyto for thethe landowner

by oneprocedure whichCummings, 50 H. 591. ConstitutionalN.
by himmay rights ownedpropertytake from anotherlandowner

taken.rightsof theascertaining the valueproceduremust include for
by 2 issectiononly directly to the commissionThe issue submitted

must beintended itpublicof If more werethat use and benefit.
judgment whichnecessarily included in thebecause such issues are

fromappealedto The orderthe commission is render.authorized
as thefor,to the andpurports grant permissionto build dam asked

others,lands ofrightof the to flowpurpose asking was to secure the
of otherslandgrant right. rightis of But as to takethe that the

usetaking publicofacquired merely such will becannot be because
grant thebenefit, shouldif that theand it was intended commission
intendedthey do, have beenright attemptedas to then it musthave
be heardthereof shouldquestions acquisitionthat all to thematerial

has madeprovision beenbyand determined commission. Butthe
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damagesfor the of the questionsdetermination and of all other ex-
cept public by jurythe one a or upon petitioncommittee a filed in

Ib., provisionscourt. sections to 9. These3 are withidentical
(c.repealedsimilar the 142, S.,sections of law P. ss. 13-17; Laws

1893, 50, omitting1), provisionsc. s. the for the determination of
questionthe of public good by 2transferred section to com-the

Consideringmission. the 2,later sections of the act with section it
grantis power rightsclear that the to flowageof notwas conferred

upon the language is, shall,commission. The “Said commission
hearing,after publicdetermine whether it be of andwill use benefit

to grant rightsthe asked for accordingly.”and shall enter an order
From this it has been inferred that the commission are to enter an

grantingorder or denying rightsthe accordingly theyasked for as
upon questionfind the nothingsubmitted to them. There is in

2 supportssection requireswhich this conclusion. The section
proposingone to a to petitionerect dam file with the commission a

setting proposed saysforth the details of the but noth-construction
ing prayeras to the of the petition. In this situation the natural
supposition petitionis that the jurisdictionshould theinvoke which

imposed by-theis statute and ask the commission to find whether it
publicbe ofwill use and to grant rightsbenefit the desired. This

done,petitionerthe has adding request granta for rightsthe of the
asked for thewhich commission Havinghave allowed. made the
required finding the providesstatute the commission “shall enter
an order accordingly.” This does necessarilynot mean that an

grantingorder shall be orentered denying rightsthe asked for.
could not haveSuch been intended is legalunless such order the

found,result of the fact not, alreadywhich it is shown;as has been
it appearswhile also that legislation contemplates pro-the further

rightscedure before acquired.the desired are An order establishing
by way of a judgment that the proposed construction will be of
public use and literallybenefit will comply with the statute. Three

inwords section 1 are evidence of purpose.a different This
asection is re-enactment with some extensions and additions not now

12,of s. chapter 142, S.,material of beingP. the offirst section the
“Flowage Rights”title therein providescontained. This section

may anythat one build and maintain a dam for of the purposes
“upondefined the subject regu-terms and theconditions, and to

lations, hereinafter contained.” chapterSection 1 of the in-now
volved contains a provision maysimilar that one erect and maintain

purposes “upona dam for the obtaining authoritydefined so to do
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procedure providedprovidedhereinafter in section 2.” As theas
constitutionallyin the erectionfor section 2 could not authorize and

chapter distinctlyof constructions and as themaintenance such
procedure right,the therequires acquireother and further to refer-

rejected inadvertentlyto 2ence section must as inserted and thebe
mayrightbe that the be “uponclause understood to mean exercised

obtaining authority provided.”do as hereinafter The orderso to of
by grantout thestriking per-the commission will be amended of

mission, insertingeight placethe after “ordered.” and infirst words
following, it usepublicthereof the “that will be of and benefit to

permit.”
petitions adjudicatedlegislation requireThe effect of the is to two

by bydifferent tribunals to establish what determinedwas before one
changeoneupon petition. imposesThe an additional burden and

uncertainty in maybecause the results the tribunals nottwo be
privilegeforharmonious but the seeker it with themust take burdens

Dow 68 N.Company,v. H. 59.attached.
legislature procedureseems theIt clear that the intended should

commission,to thepetitioncommence with the which seems to be
natural petitionerthe order. A successful thebefore commission
approach the onecourt fact decided in hiswill with essential favor.

supportIn of their ofcontention that the order the commission
unjust, allegé:is unlawful and appellantsunreasonable the
(1) petitionerThe the proposesis not owner of the where itland
erect dam,to the nor it thehas consent of the owners so to do.
(2) byThe erection prohibitedof the dam is the statute under

the proceeding brought.which is
(3) It is of public grant rightsnot use and benefit to the asked

for.
allegations onlyfirst the questionThe two are not material to now

open, building proposed publicwhether the of the ofdam will be use
benefit. questions exceptand All material the statuteunder that

public petitionof use and are left adjudicated uponbenefit to be
superior bythe court, beingto facts committee “ap-the found a
by thepointed court to in thedetermine relation to matters set forth

byor jury trytherein” the of “an to thedirection issue to the facts
alleged in petition.” Ib.,the ss. 3-9.

byThe contention erection isthat the of the dam forbidden the
petitioner proceedingstatute under the is is understoodwhich to

bythat the petitioner rightsmean seeks to obtain the de-owned
taken.permit questionfendants which the not to Thisstatute does be
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by attemptspetitioner proceedingwill arise when the for assessment
denied.they taken, petitionto take them. If the will becannot be

Ashpayment rightsassessment and the cannot be taken.Without
Cummings,v. 50 N. H. 591.

petitionerobjectIt is in that the for theargumentconceded which
proposes by raising the levelemploy powerto the obtained water
of publicthe stream is a use under the statute and the authorities.

argument public permitThe not of tois that it will be benefit now
claimtaking. principal supportsuch The contention in of this

very any, upon the landupon fall,rests the fact that there is little if
to or that the dampetitionerwhich the claims own control and

proposed, built, merely fall,if ofportionwill flow out a of a all which
belongs to appellants.the

ordinaryusual,The here more acute than but thedifference is
result of on to the waterpermitting one lower down the stream raise

mayis to there The destructionflow out whatever fall be above.
of asupper unappropriated privilegethe is not an answerowner’s

oneNoyes,matter H. theof McMillan v. 75 N. 258. Whetherlaw.
publicprivilege improvedor the other be is on theshould material

question.
de-power held intact andappellants’Whether the should be

develop-veloped single partialat some time as a unit instead of the
tomany asproposed depends uponment at this time facts evidence

not leadthe commission. The doeswhich was laid before evidence
made isfindingthe to the that the has beencourt conclusion which

theby takeplaintiffs proceedingerroneous. the can thisWhether
in theappellants purchasedlogging flowage rightsand the have

dam, the court.river, fall, questionstheir or their not beforeare now
onany opinionsaid, expressIn what has been it is not intended to

questions.these
interfereproposed necessarilytheThe contention that dam will

appellantsregulationwith the of the of the stream which theflow
Asto in fact.appearestablished does not be well foundedhave

legal rightpetitioner, site,of if it a dam has amatter law the owns
byawayappellants taken itto build a dam on it. The have not

directly affecterections or on the stream do notabove below which
They by eminent domain.attempted rightit. not to take thehave

notThey argue strenuously correctly that the statute doesand
oftaking purposethe of a site from the owner for theauthorize

immateriality of the contention that thebuilding a dam on it. The
place dangerousof andplan faultythe dam is and its erection at this
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appears to conceded. Thepublic safetyto be nowa menace the
47,C.supervisionthe of the commission.underdam must be built

178,c. Laws 1917.1913;Laws
theto com-questionnot of fact submittedit is found theAs

legally requireddetermined, the ordererroneouslymission was
Thenor technicalunjust,neither unlawful unreasonable.thereon is

already pointedbeen out.error in form of the order hasthe
public a decreeto the service commissionThe clerk will transmit

accordingly. entryThe here ismodifying the order

appeal dismissed.Order modified:
All concurred.

)Rockingham,
5,Feb. 1924.

Avery a.J. v. Albert J. &Lavada Davis

argumentupon or characterization of counsel’s from theforcible commentA
ground settingviewpoint opponent for a verdict.of is no asidehis

Assumpsit. exceptions toAvery’s bill of state-The defendant
argumentclosingplaintifffor in was allowedments of counsel the

opinion.inby Kivel, appearC. J. The facts the

plaintiff.Sleeper (Mr. orally), for theSleeper& Brown

Avery.for the defendantGardner,Scammon &

abrought partnershipSnow, uponaction is to recoverJ. This
money.forgiven by plaintiffto the borrowednote the defendants

by Avery. Uponthe retirement ofpartnershipThe was dissolved
Avery to the claimsdissolution, agreedDavis with assumedefendant

outstanding against thereuponand continued thepartnership,the
Theplaintiff.the of the actionbusiness. Defendant Davis was son

ground plaintifftheupon the sole thatby Averywas defended alone
onlyTheagreed paymentthe of the note.to release him fromhad

agreementsupport of an was the factsubmitted in suchevidence
knowledgedissolution, plaintiff, thatthat, subsequent the withto the

incontinuing alone,the had two instanceshis businessson was
up maturingand cancel firmsigned him notes to takewith renewal

at bank. Counsel forobligations, which was a Haverhillone of


