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“ ormind when he said shouldwas in hishousehold effects was what
tofiling of the widow ceasedUpon the her waiverdie intestate.”

of the home-testamentary power undivided halfany over thathave
her under the statute.passdid not tocontents whichandstead

thethen became withinhalf, she intestateto such undividedAs
truly if hadof as shemeaning 2 the testator’s will asof section
filing of theAccordingly, upon the widow’sathen died without will.

the ofpassed plaintiffthe under willwaiver, undivided half tosuch
E.John Cotton.

foregoing that, presented,to issuesthe as bothIt follows from
there should be

plaintiff.Decree the/or
All concurred.

)Cheshire,
5,Feb. 1924.

v.& a. Helen Hardie Baldwin.William Pearson

conveyance interest,by of andagreement the her owna widow for sale andAn
children, in estate construedof minor her deceased husband’s wasthat her

pur-party thecontract i. e. that neither intendedto an indivisiblebe
estate; havingpartiesof the entire andchase and sale less-than both

judicial of couldthat without authorization the share the minorsunderstood
probatesold, of to authorize the sale of the minors’the refusal the courtnot be

agreed discharged liabilityprice personal tothe her from as theshares at
agreement.entire

Assumpsit, for breach of contract.
controversy for sale of therelates to a contract the BaldwinThe

defendant, H.Jaffrey. Baldwin,in The Helen is thefarm East
farm,Jr., ofBaldwin,of the owner the who residedwidow Albert

prior He leftin Louisiana and died there intestate to 1915. sur-
widow, daughter, the inviving him the an adult other defendant

suit, minor children. Mrs. Baldwin wasthis and two administra-
guardian inof Mr. and Louisiana of the minortrix Baldwin’s estate

children, property. also held aowned four-ninths of the Shewho
attorney daughter,to for her Mrs. Martin. Thepower of act

forthirtymade an offer of thousand dollars the Baldwinplaintiffs
1915,twenty-sixth day October,of Mrs. Baldwinfarm. On the

togetherYorkplaintiff, Pearson, met in New withand the William
attorneys, signed wherebya Mrs.their and made and contract

convey plaintiffs farmagreed to and to the the BaldwinBaldwin sell
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thirtyfor thousand plaintiffsdollars. The paid Mrs.to Baldwin
dollars,thatat time five thousand which was to be asforfeited

liquidated damages plaintiffsin case the should fail to pay the
of purchase pricebalance the and take title property.to the It

stipulatedwas that the title passed dayshould be on the first of
January, signed by1916. The contract was Helen Hardie Bald-

individuallywin attorneyand as administratrix fact,and as in and
by Pearson Bros. William Pearson.

Thereafter Mrs. copies appointmentBaldwin filed of her in
guardianLouisiana ofas her minor children, probatein the court

togetherof county,Cheshire petitionwith a for license to hersell
wards’ interests in daythe farm. The petitionreturn of the was

27,December 1915. After the execution theof contract and before
day petitionthe return of sell,the for license to SymondsBean &

an offer of thirty-sixmade property.thousand dollars for the The
plaintiffs of offer,were notified the and that the property could not

thirtysold to them forbe that,thousand dollars. After the five
thousand dollars plaintiffswas returned to the accepted byand

prejudice.them -without
dayOn the the petitionreturn of for license sell,to it con-was

Januarytinued to 24, 27,1916. December 1915, plaintiffsthe
pay the'guardianoffered to thefor minors’'shares on the basis of

thirty-six thousand dollars for property,the whole and on December
they29, 1915, brought Januarythis action. 24, 1916,On a decree

by probatewas made the licensing guardiancourt the to sell the
minors’ interests for the best obtainable Subsequently,offer. Bean

Symonds having& thirty-nineincreased their offer to onethousand
dollars,hundred the farm was sold and deeded to them for that

February 1,amount opinion.1916. Other facts are instated the
case by Marble,The was tried and transferred J., thatwho found

the defendants Helen Hardie Baldwin and Mrs. Fontaine Martin
liable for failing conveyare to to the plaintiffs respectivetheir

interests in real contract,the estate described in the and further
that Helen Hardie personally failingBaldwin is liable for conveyto

plaintiffsto the the interests of her inwards said real estate. The
excepted the foregoing findings.defendants to

Tuttle, Wyman (Messrs.& WightStarr Tuttle and Willard
orally), plaintiffs.for the

Cain,E. Piper Demond,Orville Jonathan and Woodworth,Sulloway
(Mr.Rogers Piper orally),& Jonathan for the defendants.
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to theby the defendantsPlummer, ExceptionsJ. were taken
arefindings.for Thesegrant requeststheirof the court torefusal

ofexceptions defendantsdetail,in because the thenot considered
forupon the evidencequestion: Are the defendants liableoneraise

decisionconvey plaintiffs?farm Thethe Baldwin to thefailure to
tofor failuretheirof court that the defendants are liablethe trial

propertyplaintiffs respective interests in theconvey to the their
convey topersonally failingliable for toand that Mrs. isBaldwin

find-upon atherein,interests of her wards must be basedthem the
1915,October,Baldwin, upon twenty-sixth daytheing that Mrs. of

convey plaintiffscontract to to theunqualifiedmade an absolute and
ofdaythirty on firstthe Baldwin farm for thousand dollars the

January, 1916.
hadpartiesare dispute.of the facts in this case not in TheMost
titlethatmakingintention the contractin mind and it was their in

wereconveyed. plaintiffsto of the farm should Thethe whole be
oflargeengaged in the lumber business. There was a amount

lumberingtheythe in aupon farm, and were interested it aslumber
‘entire’The found anproposition. court that “the contract was

andparty purchaseone in the sense that neither had in mind the
merely evidenceof a interest in real estate.” Thesale fractional this

evidencefinding, clearly appearsthis and it from thefully warrants
anwasparties purchasefor andof both that the contract the sale
itsinentire, must, therefore,It or fallindivisible contract. stand

Yorkentirety. attorneys inpartiesWhen the with their met New
ofcontract, portionknew atheyto make and execute the all that

Baldwin, thatby minor of Mrs. andthis farm was owned the children
interests, the saleguardian conveycould theirbefore she as their

by Hampshire.would have to court inbe sanctioned some New
lawyers,parties attorneys,Neither the nor their were Yorkwho New

theyjust proceedings instituted, butknew what would have to be
takenbestepsall knew and that some would tounderstood have
courtgain approval permission Hampshireto the of the Newand

convey thehaving jurisdiction matter, in order to sellof the and
good Toproperty, giveminors’ interests in and a title thereto.the

attorney approvalforthis the defendants with themeet situation the
the contractplaintiffs’ attorney incorporatedof the drafted and in

partyfollowing “That in the saidparagraphs:the the event that
ofof refusal of the courtspartof the first unable because theis

freegood titleHampshire any giveNew for reason to a marketable
inencumbrances, reasons, thenanyall liens and or for otherfrom
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party of part herebythat event said the first agrees repayto to the
partparty $5000.”of the second the sum of partysaid “The of

agreespart diligencethe first further to use due talcing stepsin such
necessaryproceedings may qualify goodor as be to giveher to a
propertyand the carrysufficient title to herein mentioned and to
paragraphsout contract.” These unquestionablythis refer to the

Givingof the minor children in theinterests Baldwin farm. the
language paragraph ordinaryof the first its andimportand usual

(Kendall Green, 67 H.meaning 557,v. N. 562; Lancaster & Jefferson
Jones, 172, 175;75 N. H. Stone Co.,&c. Co. v. v. Insurance 69 N. H.

distinctly438), indicates it agreementit that was the intention and
partiesof that if Mrs. Baldwin andgain approvalthe failed to the

carryofpermission conveythe court to out thethe contract and to
property,in the anythe minors’ interests or for sheother reasons

good it,a title to then shegive plain­not was to to thecould return
they paid thereuponher,the five thousand dollars had to andtiffs

lightwas to be null and void. Inthe contract the of the circum­
made,stances under which this contract was there no other con­is

reasonably placed languagethat can uponstruction be the used.
provision repaidThe that the five thousand ifdollars was to be

give goodnot a title propertyMrs. Baldwin could to the must
occurred,that event the at an end.mean that if contract would be

any purpose partThe contract as drawn does not reveal on the of
unqualified,parties agreementthe to make an unconditional for the

conveyance property. any gatheredof the Neither can such intent be
competent presentedfrom oral evidence at the trial.the
twenty-fourth day January,of of the1916, guardianthe theOn

probate countyto the court of all thepresentedminors Cheshire
relating property,to the sale of the made afacts and the court

he ordered that the minors thereindecree in which interests of the
thenguardianfor the best obtainable offer. Theshould be sold

required by law, she inoath,made as that would make the sale
dayofthe decree the court. And on the ofaccordance firstwith

forFebruary, 1916, having Symondsreceived from Bean & an offer
thirty-nine dollars,one soldpropertythe of thousand hundred she

amount,and it to them for that as that the obtain-deeded was best
probateable offer. Thereafter she made a return under oath to the

had sold the of her for the obtain-court that she interests wards best
by guardian sellingThe taken herable offer. action the in wards’

property exactlyin the was what was bound tolegallyinterests she
rightnothing legaldo else. had no or moraldo. She could She
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plaintiffs thirty-to their interests to the thirty-orsell on a basis of
six thousand dollars for the whole property, which were the offers

plaintiffs,of the Symondswhen she had an offer from Bean &
thirty-nineof thousand one hundred dollars. The con-situation

templated by parties arisen,the theywhen made the contract had
namely, that Mrs. was give goodBaldwin unable to a title to the

by ofproperty, inabilityreason her to permissionobtain the of the
probate court to make the sale of her onwards’ interests therein

thirtyofthe basis thousand dollars for the Theproperty.whole
entire and conveyancecontract was indivisible for the wholeof the

farm,of the guardianBaldwin and as Mrs. Baldwin was asunable
of her minor children convey plaintiffsto to the their interests
therein, repaid plaintiffsand has to the the five thousand dollars

they paid, bywhich had the contract a reasonable ofconstruction
null plaintiffs Holyokeits terms became and void. The have cited

Clark, 578; Gibson,v. 54 N. H. Underhill v. 2 N. H. 352; Woodesv.
Dennett, 55,9 N. H. to sustain their contention that BaldwinMrs.

personally uponwas liable the for conveycontract failure to her
interests in the cases,wards’ Baldwin farm. These otheras well as

cited, applicationcases and authorities no presenthave to the case.
theyIn hold agent guardian, althoughsubstance that an or he has

authorityno bind principal ward, mayto his or obligate himself
personally if he aptuses words to do Undoubtedlyso. this is true.
If Mrs. Baldwin had made an unqualifiedabsolute and written

conveycontract to plaintiffsthe Baldwin farm to thirtythe for
dollars,thousand she would subjected liabilityhave been ifto she

failed to do so. plaintiffsBut the seem to overlook the that thisfact
was a conditional contract. The conclusion herein reached renders

unnecessaryit to consider exceptionthe of the defendants to the
ofrefusal the court to their pleaallow in abatement of the cause of

action because prematurelythe suit was brought.

and,Exception sustained: judgmentverdict thefor defendants.

All concurred.


