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MAURICE SANDBERG v. SARAM SANDBERG.

The denial of a motion to vacale a decree of divorce on the ground of insuffi-
ciency of notice of the hearing and the consequent non-altendance of the
libelee presents no question for the supreme court, and this is particularly
true when all the evidence on which the finding was based is not transferred.

Motiow, to vacate a decrce of divorce. The libel alleged that
the libelec abandoned the libelant October 10, 1906. The resident
counsel for the libelee, by letter and tclegram, notified New York
counsel of the libelee of the date set for hearing. But the libelee
did not appear at the hearing, and the case was heard without con-
test. The libelant was granted a divoree for abandonment March
19, 1923. The motion to vacate the decree was subsequently filed,
accompanied by an affidavit which stated in substance that the
libelee did not receive notice of the hearing; that she had a good
and substantial defence to the action; and asked that the case be
reopened and that she be permitted to be heard. The evidence
of the libelee was heard April 18, 1923. The motion was denied
and the libclee excepted. Transferred by Marble, J.

John O’ Neill (by bricf and orally), for the libelant.

L. Ashton Thorp and Samuel J. Dearborn (Mr. Thorp omlly) ,
for the libelee.

Promvar, J. The trial court had power to grant the libelee’s
motion to vacate the deeree entered in the case, and reopen it for
further hearing, if necessary to provent injustice. “Whether justice
required the reopening of the case for the introduection of the proffered
evidence was a question of fact for the trial court.” Manchester
Amusement Co. v. Conn, 80 N. H. 455, 460; Coffiin v. Coffin, ante, 284;
LaCoss v. Lebanon, 78 N. H. 413, 417. The evidence of the libelant
heard by the court has not been transferred. Therefore this is
peculiarly a case in which the decision of the trial court cannot
be annulled. This court has no knowledge of the evidence presented
to the trial court by the libelant. It would be an unusual pro-
cecding to annul a decision of fact without knowledge of the evi-
dence upon which it was based.
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In 1907, the libelant brought an action in the New York courts
for separation from the libelee. It was decreed in that action that
neither party was entitled to separation. The libelee claims that
the decree in that case is a bar to this action. A sufficient answer
to that contention is that the court may have found upon the evi-
dence of the libelant, that the libelee abandoned the libelant sub-
sequent to the separation proceedings in New York. '

Exception overruled.

Swow, J., was absent: the others concurred.
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Starz 9. Nicmoras Dzmos.
StaTE 9. STEFANOS DEMOS.
STaTE 9. JOHN SArTAS.

Two or more defendants indicted severally for the commission of a single crime
may be jointly tried, where a joint trial works no prejudice.

A person indicted as principal cannot be convicted upon evidence tending merely
to prove him an accessory before the fact.

Where conspirators are indicted severally as principals for the crime committed
in pursuance of their plan, acts done in execution of the conspiracy are not
admissible to establish the guilt of those conspirators whose offense is that
of accessory before the fact.

Where several acts constitute one crime, if each is separately performed by a
different individual in the absence of the rest, all are principals as to the
whole. .

A confession may be found to be true in part only.

InpicrmenTs, for arson. Trial by jury, with a verdict of guilty
in each case. The charges all relate to a common offense. Subject
to exception, an order was made that the cases be.tried together.
At the close of the evidence for the state, the defendants moved
that they be discharged, and excepted to the denial of the motion.
There was also an exception to the charge, which, together with the
facts, is stated in the opinion. Transferred by Branch, J.




