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1907, broughtIn an inthe libelant action the New York courts
separationfor from the It inlibelee. was decreed that action that

party separation.neither was entitled to The libelee claims that
the in that a to action. Adecree case is bar this sufficient answer

may uponto that contention is that the court found thehave evi-
libelant,dence of the that the libelee abandoned the libelant sub-

sequent proceedings inseparationto the New York.

Exception overruled.

Snow, J., absent: the others concurred.was

)Hillsborough,
3,June 1924­ .

v.State Nicholas Demos.

v.State Stefanos Demos.

v.State John Saitas.

severally singleTwo or more defendants indicted for the commission of a crime
may jointly jointtried, prejudice.abe where trial noworks

person principal upon tendingA merelyindicted as cannot be convicted evidence
prove accessoryto anhim the fact.before

conspirators severally principalsWhere are indicted as for the crime committed
pursuance plan, conspiracyin of their acts done in execution of the are not

guilt conspiratorsadmissible to theestablish of those whose offense is that
accessoryof before the fact.

crime, separately performed byifWhere several acts constitute one each is a
rest, principalsdifereat individual in the of the allabsence are as to the

whole.
may part only.A confession found to be true inbe

Indictments, by jury, guiltyfor arson. Trial with a verdict of
in charges Subjecteach case. The all relate to a common offense.

anexception, together.to order made that the triedwas cases be.
state,At the close of the evidence for the the defendants moved

they discharged, exceptedthat and to the denial of the motion.be
exception charge, which, togetherThere also an to the thewas with

facts, in opinion. by Branch,is stated the Transferred J.
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byIrving attorney-general, orally,A. brief and forHinkley,
the state.

Costakis, Timothy F. O’Connor Doyle DoyleNicholas J. and &
for defendants.(Mr. Doyle orally),Paul J. the

Peaslee, against chargedJ. theThe indictments defendants
severally singlethe commission of a crime.them with The court

grantingin the state’s motion that the three indictments be tried
together ruling tentative, if, duringstated that the was and that

trial, appear rights anyit that the of ofthe should the defendants
trial,might prejudiced by joint separatebe a ones would be ordered.

made, requestsuch order was and no further on this matterNo was
by anypreferred of the defendants. It is therefore to takenbe to be

rights impaired bya fact that none of their were the course pursued;
byand question presented exceptionthe sole of law the is whether

power iif'any possiblethe court has to order a trialsuch situation.
The defendants could jointly sepa-have been indicted either or

rately. Nowell, jointly theyv. 60 H. 199. IfState N. indicted could
a of jointlyas matter course tried. ahave been In such situation

proceeded preciselythe trial would presenthave as it did in the
Nothing infringed anyinstance. that done herewas substantial

right of either of the defendants. No case has been cited to sustain
hand,the claims of the defence. the other byOn those cited the

fully taken, uponstate sustain the course and are based sound
reasoning. power regulate“The of the court to the conduct of

it a proper dispatchcauses before with view to the of business and
partiesthe of undoubted, not,interests and others is and is we

think, abridged, grandin a present jurybecause case like the the
for some reason fit to indict separately,has seen the defendants

rightsunless exercise interfere belongingits will with substantive
to one or both of the . . .defendants. The reasons which led the

togethercourt to order the to triedtwo cases be are not before us.
presumed they sufficient,It is to thatbe were and that the discretion

properly sayof the court was exercised. We cannot that the order
not, law, power.”was as matter of itswithin Commonwealthv.

Seeley, 163, 164, The167 Mass. 166. doctrine of this case has recent
inapproval jurisdiction. Rosenthal,the same Commonwealth v.

adopted211 Mass. 50. It has been elsewhere. Commonwealthv.
Hartman, Sup. exception31 Pa. Ct. 364. The to for athe order
single trial is overruled.
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severallyevidence, the defendantsAt the close of the state’s
nodischarged upon ground that there was evidencemoved to be the

evidence,justify any principal.a Theto a of of them asconviction
defendants, provetoconsisting largely of of the tendedconfessions

Manchester,in a or in whichthey shopthat were interested store
tothey attempteddoing gooda and hadwas not business which

they de-heavily insured, andsell without success. The stock was
shouldArrangementsa made that Stefanoscided to have fire. were

of one Terzisnegotiate Deskalopoulos for the serviceswith one
from NashuaSundayto a at noon. Terzis cameset the fire on about

theasover,and and selected the basementpremiseslooked the
aSaturday night base-operations.scene of deliveredOn Stefanos
Sundaydelivery Terzis, and onkey Deskalopoulosment for toto
lockedSaitas,Stefanos, companyat o’clock in withabout eleven

up they The fire was startedthe store and to their home.went
planned. extinguished appearedit that the basementas After it was

containing aagasoline,had or and boxbeen wet with kerosene
•partly burned fuse was found.

ground that theredischarge uponfor a denied theThe motion was
conspirators, and that there-was that the wereevidence defendants

ofany subsequent act eitherprincipalfore each forwas liable as
upon. Theplot agreedofothers,of the done in the execution the

to thejury undersubsequentlycase sent to the instructionswas
effect, questionthe of the soundnessexceptionssame and the raise
ruling.of the

togetherundoubtedly combine“It is true that where several
rest, andall theagentfor each is the ofillegal purpose,the same

design is con-any by in furtherance of the unlawfulact done one
very clear that thesidered in of all. The evidence islaw the act

Ann, inprisoner principals, equally theand Jennette withwere
hadconspiracy and if the indictment beenmoney;to obtain the

money,conspiracy, larceny receivingfor and for and stolenthe not
money competent to the con-evidence Ann took the bethat would

abettingthough present, aiding andLarkin,viction of Larldn was not
. . .principalin him a in the theft butsuch manner as to make

theft, presentin he must beprincipalto one a the actualconstitute
assistance,fact, ready. . . or to affordaiding abettingand at the

necessary.” Larkin, 39,if H. 43.v. 49 N.State
just citedin the caseIt is manifest that the distinction drawn
principalofif that the crimes themust be observed the rule

separateand isaccessoryand the the fact are distinctbefore
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accessory usually, ifof must notThe act theto be followed.
entering conspiracya that the crimealways, to into beamount

committed.
principals and accessories before theThe distinction between

having logical foundation,as nofrequently criticizedfact has been
thoroughlyto be too established tobut has been considered be

generalaction. “It is the doctrine thatby judicialoverturned
principal upona cannot be convicted evidenceperson indicted as

accessoryantending merely proveto him before the fact.” State
Buzzell,36, 58 H.Larkin, 49 H. State v. N. 257.38;v. N.

and to ingiven juryto the held be erroneousThe instructions
theory39, the as thoseLarkin,v. 49 H. involved sameState N.

exceptionIt follows that the to thegiven presentin the case.
far andso as Nicholas Demos Saitasinstructions must be sustained

dischargedIt also follows that their motions to beare concerned.
theyother evidencegranted, uponunless there is whichmust be

principals. In the offound to have been case Nicholascould be
him, that heno As to there is evidence wasthere is such evidence.

fact, upon himaccessory the but none which to convictan before
principal.aas

testimonysays in that he was with Stefanos whenhisSaitas
Sunday. evidence,on taken inpremises Thisthe latter left the

premises the fire andcondition of the afterconnection with the
fuse, findingwould warrant apresence partlyof burnedthe the

jurythey left the store. The wouldthey set the fire beforethat
mightstory andbelieve the about Terzis well con-not be bound to

suggested. reason,as For thisclude the fire was set abovethat
discharge rightlya denied.for wasSaitas’ motion

concerning charging forrulings one theThe and instructions
actor,applynot to He was the andact of another did Stefanos.

erroneouslycomplain chargedno that others weregroundhas to
him, exceptionstofor he did. As the toresponsibility whatwith

dischargedcharge immaterial. But his motion to be takenthe are
charge question whetherdoes raise the hisin connection with the

jury for considerationsubmitted to the were suchacts which were
byto ascertain-principal.make him a This is be determinedas to

began. duringof theing the execution crime Presence thewhen
required.is not actsof the transaction “Wherewhole several

byseparately performed acrime, if each is differentconstitute one
rest, principalsin of the all are as to the whole.”individual the absence

liabilityLaw, theBish. s. 650. The distinction between of1 Cr.
vol, lxxxi, 21
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roundlyaccessory may stated as that betweenand beprincipal
and execution.plan

Theyofcharged appear to be the latter class.hereThe acts
Bingley,those in Rex v.principlein to involvedvery similarare

partinforged bank notes were madeIn that caseR. 446.R. &
at, nopresentwere not and hadpersons, whoby of severaleach

complete.made the notes It wasoperation whichin, thepart
principals.convicted as So wherethey properlyallwereheld that

inform inlighted a to those anothercounty bonfirein oneparties
carrying money onexpress started itsan overlandcounty when

principals subsequentall in theweredecided thatit wasjourney,
Hamilton, 13 386.express. v. Nev.to the Stateattempt rob

• aholds to different view haspriusnisi case whichEnglishAn
Jeffries, 3 Cox C. C. 85. It was thereRegina v.much cited.been

employer’s place of business un-left hisa clerk whoruled that
principal.not aenter later and steal wasa thief couldso thatlocked

ruling.the of thisof this case: “I doubt soundnessBishop says
unlocking ofgroundon the that the thesustainable, it must beIf

it to mepart crime;no of the but seems that itdoor constituted
transaction, distinctly contributing tocriminalparta of thewas

650, inLaw, present case,s. note 1. So theBish. Cr.end.” 1the
Terzis, subsequentfurnishing key for and the lock-of theactsthe

he could enter and set the fire unobservedplace so thating up the
previously plannedof of theparts the executionundisturbed wereand

crime.
againstsubmitting the case tono error in StefanosThere was

given. The state was also entitledthe instructionsunderjurythe
against Saitas, uponandjury, as Stefanos theby thea decisionto

ground indicated, i. e. that theirguilt on the beforeof theirquestion
theyonly,in and that set the fire. Failureparttruewasconfession

jury not, however, .givethe doesphase of the case tothisto submit
complaint.forany groundthe defendants

arguedcharge have been are notobjections to the whichOther
exceptions takenand the other at theby any exception,raised

argument. following'ordersupon in Theinsistedhave riot beentrial
madewill be

Saitas, new trial:Demos, discharged: JohnNicholas Stefanos
overruled.Demos, exceptions

concurred.. the othersSnow, J., absent:was


