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Roxbury.Keene v.

1911, 40, exempting property byLaws c. municipalityowned purposeone for the
supply•of a another,water but located within is constitutional.

Towns rightsas such have no constitutional in legisla-of taxation;matters the
may grant exemptions byture from taxation a expresstown either in terms or

by omitting property cataloguecertain from the of taxable estate.
provided byThe 1911,assessment for 40,Laws c. is not a tax in the sense that it

cannot be laid thanotherwise in accordance with the principleconstitutional
equality respectsof taxpayersother of municipality mayas the servient but

be viewed either as grantthe condition annexed to the municipalof a fran-
chise to hold real in municipalityestate another legislative apportion-or aas

publicment of the municipalities.burden between
The validityascertainment of assignmentthe of the publicof the burden of

taxation and the determination of taxpayer’sthe individual share therein are
judicial proceedings; making assignmentof legislativethe such ais function.

Legislative provisions defining taxing groupthe prescribingor district and the
purposes for which such district shall tax subjectitself or be taxed are to the

principle equalityconstitutional of in so far as to exclude oftaxation one dis-
trict another; but,for the benefit of being conceded,the benefit the burden is
not unconstitutional clearlyunless so appearunreasonable as to an unfair re-
turn for the benefit received.

chargeThe 1911,laid 40,under Laws c. is not a tax levied in the servient district
expense bybut an to be met taxation in the dominant district as the result of

apportionmentan public dutyof a chargeand is ifvalid the works substan-
justice.tial

Property exemptto be 1911,from taxation 40,under Laws c. must be held for
purpose supplythe a yieldof water and it must no rent or “revenue in the

rent”;nature of water rates collected in the district, chargesdominant for
in purchasewater the servient pricedistrict and the of timber sold are neither

rent nor “revenue in Growingthe ofnature rent.” timber which is not held
supplyto growconserve the water but for its value to exempt.and sell is not

municipalThe ownershipmere fact of exemptdoes not land in another town
taxation;from publicunless held for a use such land is taxable.

Petitions, for the taxes,abatement of in yearsassessed the
1918 to 1923 inclusive. Keene takes its supply largelywater from
Echo Roaringlake and brook in Roxbury, protectand to the same
has from purchasedtime to time a acreagesubstantial in the drain-
age area. of holdingsSome the in partare outside this area. In
1922 Keene standing uponsold the timber acres,400 some of which
is within the watershed. It has at other growthtimes cut on other
parts holdings,of its plantedand has or pineseeded partsto some

drainageof the cityarea. The paycollects for water furnished
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Keene, Roxbury. purchasedin also done inconsumers and has so It
given special authority so,of the it wassome land before to do

authority Roxburyhad full hold land inbut it to before 1918.
Upon facts,a of thereport requestedmaster’s the defendant

rulings present questions constitutionalitycertain of thecalculated to
40, interpretationof also of if1911,Laws c. and its constitutional.

requests denied,to rule the act isThe that unconstitutional were
subject exception, rulingto and the others were transferred without
by Allen, J.

Olson, RoyArthur M. Pickard and II. (Mr.William Watson
fororally), plaintiff.Pickard the

Jordan, by orally,B. and forChester brief the defendant.

Peaslee, by precinctJ. held a or“Property city, intown another
for acity purpose supply,or town the of water if yielding rent,no

therein, city,not be liable to precinctshall taxation but the town or
holding annually pay city,,so it shall to the or intown which such

anproperty equal placelies to suchamount that which would re-
upon average offor taxes the the value ofceive assessed such land

buildings yearsor forother structures the three pre-without last
thereof,ceding acquisition year beingthe the forvaluation each

by partall thereon; anyreduced abatements but of orsuch land
buildings anyfrom which revenue in ofthe nature rent is received

subject 1911,shall be to taxation.” Laws c. 40.
defendantThe contends that this statute is unconstitutional.

Conceding legislature powerthat the grant exemptionshas to from
taxation, urgedit exemption providedis that the here for is so

dependent uponconnected with and of animpositionthe unauthor-
ized that the void, propertytax whole statute is and the is taxable

Newportunder the rule laid in Unity, Manydown v. 68 N. H. 587.
questionsof the hereinvolved received exhaustive consideration

litigationDistrict,in Canaan v. H. 517. In all justices74 N. that the
sitting in the in reached,case concurred the conclusion but for

divergent grounds.reasons and upondifferent There awas not
anyformajority law, questionsof the far theview so as now in

opinionswere concerned. It follows that theissue inrendered
do authority precedents.that case not ofhave the

Upon a of subject,reconsideration the it to usseems that the views
expressed by justice aembodythen the chief correct statement
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detail,greatin and it issubjectof consideredthe law. The was
It to callsuperfluous argumentthe here. is sufficientto restate

nofollowing Towns as such havepropositions.toattention the
laidcanin of taxation. No tax berights mattersconstitutional

maylegislatureandby authority of theexcept legislature;the
omittingbyor certaingrant exemptions, expresseither in terms
follows thecatalogue of estate. It thatproperty from taxablethe

right Roxbury,of sincequestionact in no constitutionalviolates
517,District, supra, 535-537.right.it no such Canaan v.has

ap­argument principle uponthat reliedurgedIt at the thewas
agencies, butplies superior governmentaland inferiorbetweenas

ofinvolving taxationequalof rank. A casenot as between two
state, citedstate, publicin one held uses in another isproperty for

Holcomb, 178. That85 Kan.to the contention. State v.sustain
controversya betweenparallelcase no to this. It waspresents

one within thesovereignties, concerning attempted acts oftwo
present litigation twoof other. But the concernsterritory the

bygovernmental as fixed theagencies, and their statussubordinate
attemptedof ofnot case actscreator of both. It is thecommon

ofagainst another, regulationof of the affairsone but thetown
modifyorpower could abolishby the which created both andboth

Gorham, 266, 275;H.or either at its will. v. 34 N.both Berlin
Towle,KingstonH. East v. 48 N. H. 57.Petition, 376;51 N.Farnum’s

provided forthe violatesIt further contended that assessmentis
Conceding for thetaxpayers Roxbury. purposeof inrightsthe other

open defendant,to theargument objectionof that this is thethe
and ischarge againstof citiesquestion of the nature this towns

upon thepresented. argument for defendant is basedThe the
itscharge upon upon propertyis a taxthat the Keenecontentions

Roxbury, upon propertyof thein and as it is not laid the value
taxing is and unauthorized. Theunequaloír date it thereforethe’

con-charge Roxbury tax,the is a and comes within theclaim that
theory it could notrestriction, uponis the thatstitutional based

are two answersbe other than as such tax. There sufficientlaid
grantor privilege mayof a annex conditionsposition.to Thethis

oneacceptance, legislature may provideand the that divisionto its
division,anotherexpensesshall to the ofof the state contribute

expense degreein of the former.is some for the benefitwhen such
purposesHolding real in for water worksestate another town

granted ormunicipal may withheldright.a matter of It beis not
District,in v.legislature fit. The list of acts cited Canaanas the sees
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of thisfrequent exercise535, note,and shows the517, 533H.74 N.
enjoyment is apublic one. "Itsproperty is ause ofpower. Such

powergranta of suchfamiliar law thatfranchise, and it iskind of
authoritygrantingand conditions as theupon termsmay be such

cited.327, and casesRailroad, 75 N. H.impose. State v.fit tosees
propertyThepresentdone in the instance.wasThis is what

and it forright hold usetaxation, and the toexempted fromwas
subject certain contributionspurpose made tospecified wasthe

legislatureAs thepropertythe was situated.the whereto town
imposeright, it could termsgrantthe of thewithheldcould have

might madeimposed have beenconferring The burdenit.when
mighta or it have been fixed withouttaxpayer,ofor half thattwice

ofsubjectto the taxation.any reference
legislative purpose is not doubt­a theTaking as wholethis statute

ofdecision Canaan v.shortly after theenactedful. The law was
expressedevidently therequite with the viewsDistrict, supra, and

Laws, 1893,copy of Massachusettsact is aclearly in mind. The
chargethat the(1906)had held1, the court there352, s. andc.

192 Mass. 491.Hopkinton,v.a tax. Water Co.notwas Milford
from apay distinct tax­impose dutya to which wasintent toThe

taxpayers Roxburyinapparent. right ofobligation is Nopayer’s
provision.aby suchviolatedis

powerunder the to determinelaid also sustainablecharge isThe
municipalities.public Thatof burdens betweenapportionmentthe

byis theby municipal boundaries shownnot limitedpower isthis
or main­to the constructionrequiring towns to contributestatute

S., 69, s. 11;in P. c. Websterv.highwaysof other towns.tenance
aspects ofinvolving other the exerciseH. 369. The casesAlton, 29 N.

illustrating scope,broad arefunction, and itslegislativeof this
are of62 N. H. 193. TherePlymouth,in v.fully reviewed Wooster

arbitrarilylegislature cannotlimits. Theconstitutionalcourse
supportin contribute to thetaxpayers one district shallthatprovide

ofwholly for the benefit anotherpublic enterprise which isof a
Tax.,Cool., s.164, 192;H. 1 316.Landaff,Bowlesv. 59 N.district.

intermingled rightsoroverlapping,are commonthereBut when
power to make a reasonablebenefits, legislativeis theit withinor

Derry, 8 H. 320.Londonderry v. N. Suchof the burden.division
part powerof the of taxationnot the exercise of thatisa division

immediately by the constitutionaldirectly andgovernediswhich
upon to contribute his share.calledeach citizen shall berule that

among thea of the common burden individualnot distributionIt is
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where, degree,ina determination of and whattaxpayers, but rather
anaggregate.rest in the It is exercisethe common burden should

greater equalityauthority “to distributelegislativeof the with
Barnstead, H.and'uniformity public Langley v. 63 N.the burdens.”

246, Alton, 369,H.247; v. 29 N. 382.Webster
legislatureto that townsappearedIn this case it desirable the

uponpermitted to exercise certain functionsand cities should be
thoughtterritory municipaltheir boundaries. It wasnot within

exempt taxation,fromproperty held should bereasonable that so
cityjust that the or soand it enacted. It also seemed townwas so

municipalto the burdens of theholding property should contribute
pre-town, governmentfrom local the contributorwhoseservient

plaintiffsumably againstAs the the statutereceives some benefit.
special received,upon groundthe of benefit as wellis sustainable

theory accepted grant powerthe of a andupon the that it hasas
imposed grant.themust take it with the conditions with

valid,against taxpayers Roxbury,of the statute is becauseAs the
they possess. pro-If there had noany rightit not touch beendoes

theyany by plaintiff defendant,thepaymentvision for the to would
exemptground complaint. propertyfor Thehave had no was

any,if Keenequestion what,from taxation. The contribution
Roxbury the not oneshould make to under circumstances was

taxpayer’sinvolving judicial ascertainment of each individualthe
publicofshare, just equitableof a and division ex-but what was

legis-forpense taxpayers.of It was theas between certain bodies
of theIn-fixingto the division the burden betweenlature decide.
provision requiringno that itgroups,two there is constitutional

groups antaxpayers payshall in both shallbe so established that
group.inequal proportionin to their taxable estate theirshare

they group.one From therequiredIt is not that be treated as
anyquestion involved,of such limitation would oftennature the

greater soughtinequalitylead to an than that to be rectified.
validity assignmentof the of the ofthe ascertainmentWhile

tax-public burden,the and the determination of the individual
Watson,payer’s therein, judicial proceedings (Boodyshare are v.

assignment legis-162, 175), making64 H. the function of such isN.
principle hereOpinion Justices,the 231 Mass. 603. Thelative. of

legislature to act in matteris that authorizes the theinvolved which
liabilities, uponof a of the Ifproperty and division town.town

valid,the of the is stillupon subject,it fails to act this division town
ofalthough may thereby deprived thetaxpayers in one town be
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Sanbornton,apportionment. Tilton v.to such anincidentbenefits
It is a con­note; H. notTroy Haskell, 33 N. 533.610,N. H. v.55

ofain town that divisionright taxpayersof the newstitutional
itnor of old town thatmade, of those thepublic property bethe

madeof that division berightis not either theIt thebe withheld.
193,H. 216.way. N.any particular Plymouth,v. 62in Wooster

be dividedpropertythat the of Sanbornton shouldprovisionThe
and to San­to Tilton nine twentiethsby giving eleven twentieths

Tax.,any Cool.,1bornton, any right taxpayer.ofinfringedid not
296; lb., s. 544.s.

to division of burdenmakingin the decision as theThe fact that
adopted taxlegislature the currentpresent instance, thein the

fixingin theto usedRoxburyin as one of the elements berate
chargeofcontribution, alter the nature theamount of does notthe

question is noturged argument,in theimposed. As the defendant
ofterminology,of of the the enactment.one but substance

a taxlooking imposition ofLegislative action to the ultimate
steps. groupof which shall constituteseveral Theburden consists

Bidwell, H.N.taxing is to determined. Allen v. 68the district be
groupprovisions purposesto for which theThen follow as the245.

isFinally, there the distri­may itself,or must tax or taxed.be
Theamong group.of theof the "burden the membersbution

against im­provisions theprotectingconstitutional each individual
applicationof to the latterposition more than his share have direct

legislative definingonly. application to actionstep Their indirect
for taxes must begroup specifying purposesand the whichthe

group foronly so to taxation of oneraised extends far as exclude
being conceded, questiontheof another. Thethe benefit benefit

burden,aimpositiona ofconstitutionality legislativeto the ofas
necessarily inequality.as inis whether it is so unreasonable to result

aclearly appear it not be considered fair returnIt must that could
ofspecial palpable perversion“It thefor benefits received. is the
Cool.,justifies the interference.” 1power judicialto tax which

power public burden,s. the or theTax., 324. The to distribute
revenue, property upon the divisionpubliclike that to dividepublic

generaltown, “is, nature, purely legislative.in its ruleof a No
division,by justan inprescribed, equal and suchcan be which

uponmade. a must founded thecases, can be beSuch division
Chester,particularof each Bristol v. Newcircumstances case.”

610, Troy524, 534; Sanbornton, note;H. 55 N. H.N. Tilton v.3
Haskell, H.33 N. 533.v.

22VOL. LXXXI.
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question equality practicalTMs of a in theis one. As was said
constitutionality compellingconsideration of the of the statute towns

inhighwaysto contribute to the construction or ofmaintenance
may everyanother town: “No doubt there be individuals in town

concerning theywhom it would be difficult to arediscover wherein
by utterlybenefited some roads made therein. Still it would be

impracticable sayto fine anddraw the and who should be taxed who
not, purposes.” Alton, 369,for H.should such Webster v. 29 N.

—“The of practical382. framers the constitution were men not
To a practicaltheorists. them the document was instrument.

prescribing equal expense protection,an of the ofWhile division
they by equalleft the scheme which division be workedsuch should

legislature.”to District, 517,out the Canaan v. 74 N. H. 538.
ofperformance duty, legislatureIn the this the limited tois not

of the ofthe use rule three.
charge upon Roxbury,The here laid Keene is not a tax in but

expense byan which must be met taxation in Keene. It is the
.apportionment public duty,result of an of and is authorized so

long justice.” Exeter,as it substantial H.“does Goochv. 70 N.
413, argument significance416. The ofdefendant’s mistakes the

Roxbury.ownershipKeene’s of real estate in It assumes that
required Roxburysince Keene is to contribute to ofbecause such

ownership, be,therefore the contribution must in form and in sub-
stance, a Roxbury upon propertytax the so held. But as before

out, imposition duty maypointed the of the to contribute be based
theory. ownership onlyaupon importantdifferent Keene’s is here
tending aas it is evidence to show situation where Keene is bene-

by Roxbury’s performance municipalfited of duties.
many unequalclaim if ofThe that the act is sustained kinds

permitted upon misapprehensiontaxation a ofwill be is based the
grounds upon validity of the act truewhich the rests. It is that

in question exceptthe land could not be taxed at its on thevalue
taxing legis-date. It is not held to be taxable Thenow otherwise.

chargepower present uponlative under the Keene is sustainedwhich
vary rightsis not one that can be used to the of tax-individual

only in apayers, rightsas between themselves. It touches their
larger general subject upona away,and and as to which reasonable

given legislature.thediscretion has been to
aargument charge imposedThe the is to treated as taxthat be

Roxburyupon property adoptedin because the actKeene’s was
Statutes, chapter 55, relating taxation,as an amendment to toPublic
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weight. provisionshas little contains certain forThe act of 1911
taxation,exemption from taxation others for as well as theand

this,of itprovision properlyunder Because wasconsideration.
taxation, although part provisionsa ofrelatingan act itstermed to

title,might chargeifproperlybe more under a different theclassified
only ground stateduponlaid the first herein.were sustained

Questions presented meaning of act ofare to the thealso as
exempt fromproperty1911. In order for to taxation underbe

held forstatute, requirementsthis be met. It must betwo must
purposes yield rent,not orsupply,the of a water and it must revenue

argument largely uponhas beenin the nature of rent. hereThe
urged in of the defendant thatproposition.the latter It is behalf

cut, water ratespurchase pricethe of timber to be collectedsold
Roxburycharges are all toin Keene and for in be classed aswater

all plaintiff’sin rent,revenue the nature of and that therefore the
everyknowledgeIt of common thatproperty is taxable. is a matter

a forcompany chargemakes some of water furnishedwater kind
as defendantconsumers. If the statute to be construed theto were

contends, citynobe town orit would defeat itself. There would
from It is thatthat would not be excluded its benefits. manifest

result,legislature languagedid a or use thecontemplatethe not such
in the sense claimed.

nega-supplyingin waterThe nature of the transaction involved
tenant, paymentany of of and or theidea the relation landlordtives

generalby property,of the title to whichtemporaryone for the use
claimsold,in the other. is not rented. Theremained The water

price the sold is revenue in the naturepurchasethat the of timber
rent, payment prop-no The not for the use ofof stands better. was

generala of the title thereto.erty, but for transfer
rented, portionapropertyofBut while none this is taxable because

statute, it not beenexceptions the hasof it is within the in because
of held for thatpurposes supply.held for the a water The land was

grow andfor its topurpose, the timber thereon was held valuebut
Younglike in Men’s ChristianThe situation is much thatsell.

Keene, In case the association’sAssociation v. 70 N. H. 223. that
pur-for thebuilding exempted “to extent that it is usedwas the

1893, inof theposes the Laws c. 259. Two storesassociation.”
legally laidbuilding rented, it that a tax waswere and was held

upon property.ofthat much the
land,retainingtimber, uponor it thehere, growing ofSo the

enterprise. The timberpart promotingno in the water workshas



Roxbury.v,340 Keene [81

grown putis because Keene elects to landits held for water works
purposes profitableto producesother and use. And as such use
tangible property, works,not used for the water thatit follows such
property exemptionis not the provided bywithin the statute. The

reasoning purchasestoapplies propertysame of acovered with
cityof timber. may obliged buystand The be to thematured

intimber, get land;theorder to but the timber held foris not the
specifieduse.

legislaturepurpose had in exempt every-The the mind was to
thing works,used for the water and holdingsleave the ofrest the
subject to taxation. no whyThere is citysubstantial reason the

engageshould be enabled to enterprisein the of growing timber
exemption applyingunder a tax not private parties.to There is

in tonothing the statute warrant the legislatureconclusion that the
anyintended such discrimination.
may growth uponThere be situations the pro-where the land is

or supply.moted retained to the waterconserve When this situ-
growthation exists the is exempt, is specifiedbecause it held for the

purpose. present case,In the it is largeevident that the tract of
in exempttimber sold 1922 cannot be treated as theretofore on this

anyground. of growth byWhether the other still cityowned the
held, questionis is a of tofact,so be in superiorsettled the court.

question chargesThe imposedwhether the under actthe are
properly levied and collected in the same manner as taxes has not

by parties,been raised the and does appearnot to be material to
present controversy.the merits of paymentsthe Although, the

taxes, technicallywere not and could treated, yetnot so justicebe
require theydoes not that be putabated and the defendant to the

expensetrouble and of collecting againthem in proceed-some other
ing. plaintiff anyThe does not ground.seek abatement on this

liability payIt concedes its to according to the terms of the statute,
questionand makes no as to employed fixingthe method in the

amount.
suggested argumentIt was in that this no authoritystatute affords

taxing byfor the land owned Keene and specifiednot held for the
purpose. true,This is but plaintiff.it does not aid the Such land

provisions.is under statutorytaxable other v. Dalton,Whitefield
80 93. municipalN. H. The mere fact of ownership exemptdoes not
land in another fromtown taxation. it publicUnless is held for a
use, question presentedit is taxable. The in Newport v. Unity,

587,68 N. H. does not arise here.
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watershed, forgrowthof within and not heldThe the thevalue
for whichpurposes, be added to the amountshouldwater works

uponamount which it isplaintiff was found taxable. Thethe
byreduced the amountchargeable under the act of 1911 should be
original compu-growth,of which entered into theof the thevalue

growthamount, far shall be found to beof that so as suchtation
conformityin withoverpaymentsThe amounts oftaxable. found

principalthe sums for abatements shouldwill be whichthese views
be ordered.

discharged.Case
All concurred.

Strafford, l
Cheshire, >

26,June 1924.

Mary a., Ex’rs, Ap’ts,E. Williams & v. State.

Henry Ex’rs, v.a., Ap’ts,& Same.Klous

graduated progressive37, 1, imposing uponor1919, propertya tax thec. s.Laws
by succession,passing or iswill intestate unconstitutional asof decedents in

equalgeneral principleof constitutional that anthe division re-violation
of andquires proportional propertya valuation all the assessment of all at

rate.the same
impossible parta and topart of statute is unconstitutional it is tell whatWhere

adopted independentlylegislature part,ofwould have the void thethe whole
is void.

amendment,by ofaffected the enactment a void ifact is not even therevalidA
legislatureexpress repeal,of unless it clear that theare is intended suchwords

repeal.
repealed by 1919,1915, 106, 37,the of Lawsc. s. 1 was not enactment c.Laws

being1, latter void.s. the statute
(Laws Session, 463), beingCong., imposedtax 64th 1st c.estatefederalThe

estate, pro uponof net falls rata each inupon transmission the heir casesthe
subject,intestacy; imposedon the tax notif a is silent the should allwill beof

residuary legatee prorated among allshould theupon but be beneficiaries.the
1915, 106, foreign corporations deposits1, and inc. s. stocks of bank-LawsUnder

passesto ifing state are taxation the title theretooutside the liableinstitutions
ofexecutors, propertyor in thethrough the course administration comes

jurisdiction.thiswithin
assessing 1915, 106,inLiberty the tax under Laws c.are to be consideredbonds

1.s.

Appeals. appealThe first case is an from a decreeProbateTwo
for of taxes.petitiona abatementdismissing


