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watershed, forgrowthof within and not heldThe the thevalue
for whichpurposes, be added to the amountshouldwater works

uponamount which it isplaintiff was found taxable. Thethe
byreduced the amountchargeable under the act of 1911 should be
original compu-growth,of which entered into theof the thevalue

growthamount, far shall be found to beof that so as suchtation
conformityin withoverpaymentsThe amounts oftaxable. found

principalthe sums for abatements shouldwill be whichthese views
be ordered.

discharged.Case
All concurred.

Strafford, l
Cheshire, >

26,June 1924.

Mary a., Ex’rs, Ap’ts,E. Williams & v. State.

Henry Ex’rs, v.a., Ap’ts,& Same.Klous

graduated progressive37, 1, imposing uponor1919, propertya tax thec. s.Laws
by succession,passing or iswill intestate unconstitutional asof decedents in

equalgeneral principleof constitutional that anthe division re-violation
of andquires proportional propertya valuation all the assessment of all at

rate.the same
impossible parta and topart of statute is unconstitutional it is tell whatWhere

adopted independentlylegislature part,ofwould have the void thethe whole
is void.

amendment,by ofaffected the enactment a void ifact is not even therevalidA
legislatureexpress repeal,of unless it clear that theare is intended suchwords

repeal.
repealed by 1919,1915, 106, 37,the of Lawsc. s. 1 was not enactment c.Laws

being1, latter void.s. the statute
(Laws Session, 463), beingCong., imposedtax 64th 1st c.estatefederalThe

estate, pro uponof net falls rata each inupon transmission the heir casesthe
subject,intestacy; imposedon the tax notif a is silent the should allwill beof

residuary legatee prorated among allshould theupon but be beneficiaries.the
1915, 106, foreign corporations deposits1, and inc. s. stocks of bank-LawsUnder

passesto ifing state are taxation the title theretooutside the liableinstitutions
ofexecutors, propertyor in thethrough the course administration comes

jurisdiction.thiswithin
assessing 1915, 106,inLiberty the tax under Laws c.are to be consideredbonds

1.s.

Appeals. appealThe first case is an from a decreeProbateTwo
for of taxes.petitiona abatementdismissing
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assessmentapprovingfrom anappealThe second is an a decree
chapterunderbymade the state treasurer. The taxes assessedwere
arising40, questionslaws of 1905 and the amendments thereof. The

transferred, withoutunder the assessments were in caseseveral each
byruling, Allen, J.a

Hughes (Mr. orally),Doe for & a.& Doe Williams

for(Mr. orally),M. PickardBoy Philip'Pickard and H. Faulkner
Klous & a.

orally,Matthews, attorney-general, brief andJoseph byS. assistant
for state.the

as amidCooper,(of Massachusetts) and &Albers SnowHomer
to theargued oppositionincurice, orallya and Mr.filed brief Snow

assessments.

theappeal assessment;an from a taxParsons, J. One case isC.
previouslya anappealan from refusal to abate assessmentisother
are trans-procedure is The casesquestion as to raised.Nomade.

ap-inquiries in concrete form assundry as to the lawuponferred
necessaryappeardoes not toparticular facts, which it betoplicable

in detail.examineto
questions raised are:of thesubstanceThe

in1919, con-1, chapter 37, Lawsprovisionsthe of section(1) Are
the constitution?withflict

assessingin theestate tax be consideredthe federal(2) Should
tax?state

corporations and de-of in non-residentstock(3) (a) Are shares
liberty bonds, consideredstate, (b)the or to bein outsideposits banks

making the assessment?in
power legislatureof thecontroversy is as to the tomainI. The

adoption constitutionalAfter the of the1919.1, 37,enact s. c. Laws
imposelegislaturethe to taxes“empoweringinamendment 1903

ofupon prop-also classesestates, but otheronly upon polls andnot
byproperty passing will orand whenincluding franchiseserty,

imposing aadopted “An act taxin 1905inheritance,” legislaturethe
legacieson and successions.”collateral

that at thesubsequently amended soof act wasSection one the
read as follows:1919,in itlegislation,ofdate the
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jurisdiction state, realproperty the ofAll within the“Section 1.
any therein, ofbelonging to theor and interest inhabitantspersonal,

state, any therein,the or be-state, all real estate within interestand
not ofpersons state,who are inhabitants the which shalllonging to

by regulating succession, bythe intestate orpass by will, or laws
sale, gift,orbargain, contemplation death,made in ofdeed, grant,

enjoymentin possessionto take effect or oror or intended atmade
grantor donor, anyor person, absolutelyof to orafter death thethe

father, husband,or of the mother, wife,to for the usetrust, exceptin
adopted child,sister, descendant,lineal the lineal descendantbrother,

son,or of a or ofany adopted child,of the widow the husband awife
or to or for the ofdaughter, decedent, educational, religious,of a use

institutions, societies, publicor associations ofcemetery, or other
anystate, uponor for purposein or for trust charitablecharity this

cemetery lots, citythe of or to a orstate,in or for care town inthe
purposes, subject pershall to a tax ofpublicfor be fivethis state

cent, of andvalue, state; administrators,for the use theof execu-its
conveyancegrantees undertors, trustees, anyand such aand made

taxes,life, interest,be liable for such withduring grantor'sthe shall
societypaid. An institution orhave been shall beuntil the same

meaning act,of thisstate,this within the when itsdeemed to inbe
charitable, religious,on orcarryto edu-object purposeand issole

state, Chapterthe but not otherwise.” 106,withincational work
1, Laws 1915.section

under consideration is:The section now
jurisdiction state,of thethe realpropertyAll within“Section 1.

any therein, belonging toor interest inhabitants of thepersonal, and
state, any therein,the or intereststate, all real withinand estate

state,ofnot thepersons are inhabitants whichbelonging to who
regulating succession,intestate orby will, byor the lawspassshall

contemplationin ofdeed, sale, gift, death,or madeby bargain,grant,
enjoymentin orpossessiontake effect at oror or tomade intended

trust,absolutely or indonor,or to orgrantorof theafter the death
linealfather, mother, husband, wife, descendant,the use of thefor

adopted child,of theany wifeadopted child, the lineal descendant
decedent,of adaughter,of a shallson,a or the husbandor ofwidow

cent,perof ofstate,of the one itssubject tax,a for the usetobe
cent, $25,000ofof its in excessup perof valuevalue to two$25,000;

cent, in ofperone-half of its value excessup to of andtwo$50,000;
cent, inof value ofperof its excess$50,000 up $100,000;to three

cent, of value inof its excess$100,000 $250,000; perto and fiveup
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$250,000; bequest,of nobut devise or ofdistributive share an estate
which so orpass husband,shall to for the use of a of anyorwife such
person twenty-one yearsis of agewho under at the time of the de-

subject tax, except uponcedent’s death shall be to such its invalue
excess of all$10,000; propertyand such which shall so pass to or for

any person, exceptthe use of other educational, religious, cemetery,
institutions, publicor other or of charitysocieties associations in this

state, upon any state,or for or for purposetrust charitable in the or
cemeteryfor citythe care of lots or to a or in thistown forstate

cent,public subjectpurposes, pershall be a ofto tax five of value,its
for of state; administrators,the use the and executors, trustees and
any grantees conveyancesuch under a during grantor’smade the
■life, shall be taxes, interest,liable for such with until the same shall

paid. An societyhave been institution or shall be deemed to be in
state, meaning act,this within the of objectthis when soleits and

purpose carry charitable, religious,is to on or educational work
state,within the Chapterbut not otherwise.” 37, 3L,section

Laws 1919.
ofcomparisonFrom a sections, bythe two it appears that the act

property passingof to1919 brothers and uponsisters of the decedent
tax previously imposedwhich no was subjectis todeclared a tax of

cent,per of its value a imposedfive and tax is upon property passing
to previouslyother relatives also free from tax; the rate varying
according to propertythe value of the passing exemptionswith of
considerable amount in certain cases.

probablyThe amendment of 1903 resulted from the decision in
Curry Spencer,v. 61 H. (1882),N. 624 that the imposition of an in-

tax legislative powerheritance was not within under the constitu-
tion as it then amendment, 40,existed. Under the c. Laws of 1905

act,was exceptenacted. Section one of the for changesverbal im-
in present inquiry,material the is identical with the law of 1915 above

quoted. This act was in Thompson Kidder,sustained v. 89,74 N. H.
byand is not now assailed appelants. questionthe The raised is as

validityto the of bythe classification ofthe value propertythe
passing and according relationshipto to the decedent inmade the

questionact of No to1919. as the of theeffect substantial exemp-
tions has been raised or considered.

The state that byclaims the exaction the anstate is tax,excise
if a intax; effect,it is that tax,rather than a it a provision for theis
disposition of property belongsall of which to the state at the death
of the owner.
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property,compact rightthe of asmaking of the social“If at the
any ofrightinclude controlreserved, did notandunderstoodthen

— estate,merely a liferight wasdeath, propertyif theit atover
corporate organizationin theunitedin the survivorsremainder

— testamentary dispositionofany powergovernment,called the
many individual, privilegeato the whichgranta from thebewould

bywithdrawn, regulatedor at will. Ifincumbered, limited,could be
right property enjoy-ofcompact, thepreexistingorright,natural

disposi-ofpoweruntrammelednot, include thedoes, or doesment
renewing governmentalrevising or theindeath, partiesthetion at

from, the natureto,add or detractagreementmay by mutualcompact
ofon the death thepropertythat allmight agreedIt beright.of the

qualityinheritableof Allproperty the survivors.be theowner should
understood.propertyof as nowconceptionthetaken frommight be

in amountsurvivorship, if limitedright oftaking or suchsuchWhile
elementspossess some of thepublic purposes,for wouldand for use

of as under-taxationfundamental elementstax, it would lackof a
applicationanIt would befrom to 1903.in this state 1784stood

ofproportional divisionnot apublic charges,for butpropertyof
89, 94.Kidder, N. H.Thompson v. 74expense.”public

rights,essential, and inherentnatural,have certain“All men
liberty, ac-defending andand lifeenjoyingamong are thewhich

Rights, art. 2.Bill ofproperty.”protectingandpossessing,quiring,
partno oftestamentary disposition waspower ofin theIf 1784

would beright, the state’s contentionconception propertyof thethe
nothing is foundnothing andfurnishedhasfounded. The statewell

in 1784that whenclaimed or believedanyoneto the idea thatsustain
survivingor itsbelonged to the statepropertydied histhe owner

byby declaredpropertyof will wasdisposepowerThe tomembers.
amongdispositionforprovided itsstatutes, alsoprovincialthe which

1718; 2 N. H.May 14,no will. Actof kin in there wasthe next case
(Batch.)Laws 295.

ofEngland”in NewColonieof Massachusetts“The Liberties the
inHampshireofall New existencepractically1641 a time whenat

following declara-contained theunion Massachusettswas in with
all andfree from finesheritages shall beand“All our landstion:

Liveries,wardships,hariotts,allfromupon Alienations, andlicences
forfeitures, uponwast, Escheates, andPrimer-seisins, yeare day and

orthey natural!, casuallAncestors, beparentsof orthe deaths
pp. 748, 753.(Batch.),1 LawsJuditiall.” N. H.

of de-thepropertydeath theunderstanding uponof thatInstead
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beginnings Englandofstate, in the New it wasto thepassedcedent
nounder circumstances should the title tothatsolemnly declared

inin the state. If Massachusetts theproperty vestthe decedent’s
property sufficientlyof a decedent’s is establishedpartapower to take

authority impose levy“to and reasonable dutiesby constitutional
113), Hamp-162Winthrop, Mass. the New(Minot v.and excises”

provision. Company,that v. 60omitted Stateconstitutionshire
Undoubtedly power frequentlythe state had the219, 249.N. H.

livingfromthe transmission the dead to theregulateexercised to
the a partno to confiscate whole. Power to takepowerhadbut it

upon powera non-existent to seize all.cannot here basedbe
in Curry Spencer,attacks the decision v.argument for the stateThe

validityin full of anadoptedif would sustain the624, and61 N. H.
ofto the constitutional amendmenttax referenceinheritance without

legislation supposedof this character has been sinceupon which1903
inwas decided 1882 and has ever sinceCurry Spencerv.to rest.

correctly construing the fundamental law. Theaccepted asbeen
of ononce amended because the decision andhas beenconstitution

changeforpropositions constitutional becauseother occasionsthree
announced thetherein have been submitted toof the construction

against change.each time a ishave decided It undoubt-people who
in “anjurisdictions,reference to decisions otheredly, withviewed

case,” Magounin Company,as it is characterized v. 170 U. S.extreme
ofupon the breadth view with which the constitu-283, It rests292.

uniformityof inrights and taxationequalrule of has beentional
forty years.applied for one hundred andexpounded andhere
recognizeddisposed to disturb the conclusions here atare notWe

forty years in order act inlegally for to sustain theleast as sound
-begin propositionmust with the that ex-The discussionquestion.

adopted inthe 1903 both thecept for the amendment to constitution
sup-of 1905 would be without constitutionalact of 1919 and that

adopted under ofof 1905 the amendment 1903 wasport. The act
Kidder, 89, upon ground74 N. H. the thatThompsonin v.attacked

power granted byofthe terms the thealthough the act was within
amendment, existing provisions rightsof ofwith the billit conflicted

Curry Spencerin tov. were held avoidand the constitution which
legislation uponwas then sustained the1878,of c. 74. Thethe act

give wayofgeneral intent the constitution must toground that the
expressed in the amendment. decisionparticular intent Thisthe

appear questionedand does not to have beenannounced in 1906was
ofreasoning adoptedthen as the basis the de-up time. Theto this
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controversy.presentof the It was concededconclusivecisión seems
necessarily provisionsthe constitutional reliedthe act violatedthat

having legislationpeopleheld the authorizedupon, it thatbut was
modify existing provisionsmust intended toof this character have

necessarylegislation permitas to it. The actavoiding sosuch far
as to the extent to which it conflicted with otherthen examinedwas

anyIt considered thatprovisions. was inheritanceconstitutional
public expenseof andproportionalnot a division hence wastax was

provisionsin conflict with the constitutional reliedto this extent
tax,essential and inherent in such a itupon, but as this.conflict was

legislation.conflict did not avoid theheld thewas
said, although power imposethe to an inheritanceIt was then “but

possibleso far in accordanceclear,tax is it must be exercised as with
equalan inprovisionsall other of the constitution. It must be tax

persons equally. presentit must affect all In the lawthe sense that
property rate, difficultytaxed at the same and the foundall taxed is

exemptions propertyin of a certain amount of andsome cases with
varying according propertyofa tax to the amount does notwith

difficulty presented. Theappear.” This is now state claims that
language submitting peo­in the amendment of to thethe used 1903

legislatureple, you approve empowering impose“Do of the to
only uponand alsoupon pollstaxes not estates but other classes

including passingproperty property byof franchises and when
inheritance,” prior acquiredor a peculiarhad to 1903 mean­will

S.,ing implyingin an 2, 2,the law as inheritance tax. P. c. s.
phrases accordingand“words shall be construed to the common

approved usage of the language;and but technical words and
phrases, may acquired peculiarand such as aothers have and
appropriate meaning law,in shall andbe construed understood ac­
cording peculiar appropriate meaning,” upon.to such and reliedis

chapter chapterThe cited ofwas first enacted as 1 the General
guideinStatutes 1867 and intended a for thewas as construction of

following weight inthe statute law. It has no more the construction
language interpretationof constitutional than in the of a will. Morse

487, 488. thoughOsborne, applicable,v. 75 N. H. But the reason is not
grantthe conclusion is sound. The words been understood tohave

authority to enact an inheritance tax ever since their insertion in the
industry ofunique.constitution. The situation here is The counsel

providedfor the state has us information as to thewith constitutions
anyand laws of all the Attention not been to con­states. has called

expressly laygranting power to taxes of this nature.stitution We
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are not concerned questionwith the maywhether inheritance taxes
be laid. The permits.constitution in terms It is therefore unneces-
sary,-as Kidder,said in Thompson v. to determine the definition of
the tax. It is immaterial on the questionconstitutional whether the

properlytax is an excise, commodity,described as succession, privi-
lege or property questiontax. The here is particularwhether the

provisionstax inherentlycontains not essential anto inheritance tax
which in provisionsare conflict with of expresslythe constitution not
abrogated.

justicesIn 1923the of the court were constitutionally interrogated
by legislature validitythe as to proposedthe of a imposinglaw a
graduated uponinheritance tax collateral inheritances. OpinionSee

Justices, post.theof
Upon a review of the discussions in the ofconvention 1903 and

of questionconsideration the people,submitted to the the justices
opinionwere of the peoplethat the must have had mind in votingin.

for the amendment of property bythe rules taxation familiar fre-
quent exposition, i. e. that all taxation power grantedunder the
should be at a uniform rate. It was not said that prop-the tax was a
erty tax, possiblebut the of was,incorrectness the thatview it then
thought byto have been held the people,convention and the was
suggested. Attention was called to the fact proposals expresslythat
providing classified, graduated progressivefor and rates were re-
jected proposition adoptedand final propertythe described a tax if

language given ordinary signification.used were itsthe Journ.
1903,pp. 249, 250, 594, 595, 601, 625, 626,Conv. 628; Journal,House

1923, 426,pp. argued particular429. It is that propositionsnow the
permitting graduated rejected thoughtrates were because it was the
general adopted authorityterms granted..included the desired to be

perhaps fairly purposeIt can be said that the of the convention was
adopt languageto which would sustain an inheritance tax whether

property uponit should be a tax on or privilege.considered Journal
1903, 595,pp. may arguedConv. 596. It be thoughtalso that it was

adoption language expresslythat' the of providing for ofabsence
uniformity, proposition entirely contrarya to fundamental principles

—understood,as here in the of amendment,would result defeat the
view,a if entertained, entirely justified by powerthe fact that the

expressed approvalwhen peopleso did not meet the of the when sub-
1912, 1920, Legislative Manual,mitted to them in and 1913,1921.

1921,280, 310, 1923,pp. 312; pp. 55,p. 324; 58. On the last submis-
March, 1921, onlyin propositionsion the not failed to receive the
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butnecessary adoptionmajorityconstitutional of for itstwo-thirds
cor-maythere an themajority againstwas actual it. beWhatever
therect deduction to be drawn from the debates in the convention

upon thequestion interpretation fairly putmaterial is what can be
303,College State, Ohio,action of 306.people.the Harvard v. 106

notThey Theyquestionwere asked to consider a of taxation. were
upon qualitycalled fromto consider the of all inheritableremoval

theconception property subject arbitrarytheir of ofto the whim
legislature. excise, com-They againstfor orwere not asked to vote
modity, taxes,privilege plainsuccession or in terms invitedbut were

uponto a at theproperty. questionconsider tax The submitted
polls was, you approve impose“Do empowering legislatureof the to

only upon pollstaxes not classesuponand estates but also other
property, byof including passing willpropertyfranchises and when

”or inheritance; proposed in the amendment to the constitution?—as
theyAnd proposal appro-were advised that if the received their

bation the constitution when “Theamended would read as follows:
public bycharges government anyof part mayor raisedthereof be
taxation upon polls, estates, includingand other property,classes of

Const.,franchises and property passing bywhen will or inheritance.”
II,Part art. 6; 1903, wopp. 861,890,Journ.Conv. The statute891.

are considering declares a tax.property subjectcertain shall tobe
languageThe imposesof the constitution and the in formstatute

a upontax property. Winthrop, 113,Minot v. 162 122.Mass. While
in applying the tax or considering constitutionality pro-its under

permittingvisions taxes, maycertain classes of characterits actual
greatofbe importance, in theconstruing people,the of thevote

language controlling.then used is
theyIt peopleseems clear that the must have understood that

were upon questioncalled to avote of taxation so related at least
propertyto understanding, specialtaxation as to nolead to the

exception made,being theythat fa-the rules with werewhich
miliar in taxation of that far asappliedcharacter were to be so
possible.

constitution, power power“Under our to tax is a not to de-the
stroy right by discriminatingof of classi-property processthe a

selection, defray expense protectingfication or ofequitablybut to the
rightthe property rights.” Company,of and 60 H.other State v. N.

219, 253.
1833, legislative judicialand of the“Since the construction con-

requires proportionalan aequalstitution has been that division
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propertyvaluation of all . . . and the assessment of all at the same
rate.” Opinion Justices,the 588, Amoskeag76 N. H. 591. Inof
Mfg. Manchester,Co. v. 200, 204),70 N. H. it “The(p.was said
general principles uniformityof equality legaland tax-essential to
ation under our fullyconstitution and and fre-laws have been so
quently any'during fifty-threeelaborated the thatyears’last

presentdiscussion at principles subjectthe time of 'alongerno
of ordebate doubt’ would no was inpurpose.”serve useful This
December, 1899. When court sixagainthe case was before the

later, thought repeated. “Bymonths the was an un-It was said:
seventy-threebroken of duringline decisions in this state the last

years, Opinion 565)from the the(4the Justices in H. to1827 N.of
conclusivelydecision in this at term,case the last ... it has been

requiressettled that the equalityconstitutional rule of in taxation
throughoutthat the laidtaxingsame district same tax shall bethe

upon the of Man-property.” Amoskeag Mfg.same amount v.Co.
chester, 336,H.70 N. 344.

“By law, uponHampshire practisedNew taxation is not extortion
people bythe an ...oppressor. amongIt is a division themselves

—of expense governmentthe of a divisionthemselves,their own of
by ofthrough pursuancemade agents,themselves their own in

original 580,their Boardman,Edes v. H. 589.contract.” 58 N.
The in questionscases these and decisionswhich were considered

themainly andtaxpayersannounced were controversies between
they generallytowns in intaxed;which which the citizenswere cases

interested, confidentlywere as under-and it is asserted that taxation
treat-equalstood here when the constitution was amended meant

every meant,ment to or measurepropertyone and when was the basis
tax, rate, equalityof the a uniform and it also understood thatwas

everyand whichuniformity processofwere essential characteristics
icould be term taxation.included under the

understoodThe conclusion in 1903 it wasseems irresistible that
specialand,additional nopower being grantedof taxation was

onlymade,exception provisions beingexistingof constitutional
necessarily in conflictprovisions disregardedsuch can be as are

Thompson v.powerwith conclusion ingranted.the This was the
adheres.Kidder, expressedand the court stillto the views then
subjects,alluponAn a uniform rateinheritance tax can be laid at

property rights.orwhether
grounduponalso attacked theThompsonIn Kidder the act wasv.

collaterals, thatpassing topropertythat tax was limited tothe
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disposed uponofobjectiontaxed.propertyall not The waswas
given con-practicalthe thegroundthe that under construction

bymade theonly property taxable sostitution was as wassuch
orlegislature power by special provision,hadlegislature. theThat

list, to make reason-by omitting property from the taxablecertain
words,other thatexemptions property from taxation. Inable of

andlegislature classify propertyto intopowerthe had taxable
517,H.District,non-taxable. v. 74 N. 538-541.Canaan

Authority Hampshirefor under Newno other classification exists
only Hampshireinpermitted taxationlaw. The classification New

only one can beis into taxable and non-taxable. That is the that
representatives,in ofjustices,made. In 1911 answer to the housethe

authority Kidder,upon supposed Thompson expressedofthe v.
inopinion might made, varyingthe be at ratesthat an assessment

therelationship testator or ancestor. Inaccordance with to the
opinion justices opinionsame cautioned the that theirthe house

question. Opinion theadjudicationin no an of thewas sense of
Justices, opinion the597, given76 N. 599. And in 1852 in an11.

constitutionalityupon questionrepresentativesof the of thehouse
. . .said, feel toproposed justicesof a bill the “we it due ourselves

say might express upon bill, mustopinionsto that thiswhatever we
regarded we should not feelimpressions bybe as which ourselves

ofbound, law, rightsif a and if a citizenthe bill become theshould
Justices,Opinion the 25dependshould on its construction.” of

537,H. 538.N.
Thompsonhas claimed that KidderUpon argumentthe it been v.

by onposition point.the justicesnot sustain the taken thisdoes
case of the court are satisfiedUpon majorityexamination of the the

onlyThe classificationpointthe is taken. sustainedthat well
Any classi-case is and non-taxable. otherin that between taxable

rights contrary equalityfor or is topropertyfication of thetaxation
interpretedright in the it has been since 1784.of constitution as

aThompson pollsof referred to asIn v. Kidder the taxation was
although proportionalnot a divisionpermittedof taxationclass

pollsthat couldit has been understoodpublic expense,of but never
taxed are taxedbe classified so as to be taxed at different rates. All

565,4 H.Opinion Justices,the N. 570.at the same rate. See of
byunconstitutionality 1919,s. is the1, 37,of c. Laws settledThe
generalThat beenThompsonin v. Kidder. such has thedecision

toopinion by attemptsof is the several ineffectiveconsensus shown
permitto this sectionjustconstitutional amendments whatobtain
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attempts. depends uponThe conclusion reached the HampshireNew
equalityview of in nearly expressed Judgetaxation which is more in

dissenting opinion MagounBrewer’s in v. Company, 283,170 S.U.
301, than in of conclusivelythat the This cáse ofmajority. course
establishes that the act does not law,contravene federal but it
is not followingdecisive here. It is also true that this mostcase
jurisdictions provisionswith constitutional ormore less similar to

upheld legislation,ours have similar thoughbut these considerations
weight controlling.of questionare not The Hamp-is one of New

1896,shire inlaw. before his death Chief preparedJustice DoeJust
an in aopinion pending opinionelaborate then case. printedThe was

amongand distributed his associates. In the decision of the case
yeara later, thoughtit principleswas the set forth ap-were not

plicable particular opinionto the case. has, however,The often
quotedbeen cited anand from as authoritative statement of the

Hampshire equality, following opinionNew rule of the of the same
judge announced as the of ajudgment the court in matter of taxation.

Company, 219, followingState v. 60 N. H. quoted246. The is from
opinionthis aadoptedand as correct Hampshirestatement of New

uniformitylaw': equality.“Without there is no . . Uniformity.
equality rightsand necessaryof are for safety eveiythe of citizen.

equality nothing. . ■.Without is secure. The settled constitutional
right equal privileges equalof protectionand generalunder law

groundsrests on incontestable of necessity.wisdom and equalThe
protection recentlyof the laws ininserted the federal constitution
has been a HampshireNew doctrine 110 years; and it has been

meaningmaintained here in a breadth of a scope practicaland of
operation unknown . . .elsewhere.

. . . of physicians, differingOne two classes of only in respect to
residence, cannot subjected expensebe to the of obtaining a license
from which the other exempt.is State v. Pennoyer, 65 N. H. 113.

decisions, holdingTwo recent contrary,the are in Cooley,cited
Lim., 484, PennoyerConst. n. In (p. 114)State v. are cited seventeen

HampshireNew decisions on the subject equal rightsof in the
—taxation,matter of a subject on which the uniformity equalityand

required by the established construction of our constitution is in
striking inequalitycontrast with the and injustice prevailthat
elsewhere. An examinátion of the authorities anshows uncon-
stitutionality unequal rightsof in State,this and their constitu-
tionality in jurisdictions,other national,state and anto such extent

questionthat aon of this theland authorities that maintain in-
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weight ofto no here. It is one theequality elsewhere are entitled
firmlyispolicy of state too establishedon which the thesubjects

forchanged by government.branch of the Admit thethisto be
mayargument peculiaritythat be said of the ofof the allpurpose

equality. And admitHampshirethe doctrine of constitutionalNew
to common and that des-wrong opposedit is and the welfarethat

practicedand discrimination aspower partialitywith boundlesspotic
regions conducive to the interest ofin of the East is morevarious

granted,community, this,. . for not affectthe . All taken would
bycase, legal asthe of is determined reasonsthis decision which

require us to adhere to the constructionconclusive as those which
giving abyby means twelve men unanimousjury’that ‘trial trial

may opinion questionof the court on thevote, be thewhatever
deciding by majora number vote would bobytrial smallerwhether

by reportedconstruction fixed the decisionsConstitutionalbetter.
unimportantnot be dealt formssixty-seven years is to with likeof

English adaptedof that are not to the situ-of or rules lawprocedure,
concerningcountry. questionsof Onthisation and circumstances

society system governmentof hasof a lastedthe foundations where
century,than a the ancient landmarks cannot be removedmore

by decisions.”judicial
legislature hadsuggested power imposeas the tohas been thatIt

ifsingle rate,at the act be sustained construed toa a couldtax
cent,per uponof alla tax the rate one the various classes.impose at

aso, legislative imposeif a intention to suchThat would be tax
cent.,language perused. A tax at fivebe found' from thecould

highest equally legislative power.rate, be within thethe would
lawmakers;for the to select one ofthe court cannot chooseBut

legislationan act ofto all the classes would beapplythe rates and it
legislature intended to aThe substitute newnot of construction.

whole,system provisionsa and as all the cannot be carried intoas
legislaturepartto theimpossibleand as it tell what wouldeffect is

void.adopted independently, Opinionthe whole section ishave of
Cool., (6th ed.),Justices, 601, 605; 209-212;H. Con. Lim.the 76 N.

203; KingstonEast v.Henniker, 179,v. N. H. 48Towle,55Copp
495,65, Gerry,v. 68 N. H.57, 67;N. H. State 503.

void, question ifeffect,the whole section is the arises whatAs
existing law,adoption upon 1,the of the section had s.any, void

106, universally that a act isIt is held valid notc. Laws 1915.
amendment, ifby enactment of a even there areaffected the void

legislaturetheexpress repeal,of unless it is clear intendedwords
23VOL. LXXXI.
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Grayrepeal. Adams, Shower,such Sullivan v. 476;3 v.Childs
261, 272;18 Iowa v. State, 165, 170;Tims 26 Ala. State LaCrossev.

50,CountyJudge, 56;11 Board, 1; Peoplev. Ind. v.Wilkison 158Wis.
Foundry, Ill. 236, 257, 258; Peelle, 495,Butler St. 201 State v. 121 Ind.

509, only510. The rule of the opposite holding,case of Meshmeirer
State, 11 Ind. not482,v. is in Bishop,followed Indiana or elsewhere.

Lim.,Laws, p. 34; Cooley, repealWritten Const. a*186. “Where
prior inof a is inserted an inlaw Act order to thesecure unobstructed

operation act, repealingof such and the void,law is itself beheld to
repealprovisions priorthe for the of the law will fall with it.” State v.

Rice, 317; Benzinger,115 Md. State v. question,Md. The83 481.
however, merely legislativeis ofone probablyintention. “‘There is

legislativein a byno whichjurisdiction purpose is carried into aeffect
more liberal ofmode construction than inprevailsthat thiswhich

nothingBut the most liberalstate. construction is more than the
of purpose competentascertainment that from Bostonevidence.’

etc. R. R. v. Railroads, 393,65 N. H. Railroad,399.” v. 76State
149,146,N. H.

powerlegislatureThe had of repeal existing law,course to the
if intention, irrespectivethat was their of validitythe of the new
provisions. adopted of strikingThe method existingout the section

inserting aand new one with added matter does not leave the matter
quite so clear as it would have been if the beenadded matter had

enacted,independently but the fact atthat the former section was
weightyonce reenacted is legislative purposeevidence that the

•notwas to theabandon collateral tax which had in force sincebeen
general purpose1905. The towas retain that and to add another.

ofvalidity a progressive subjectThe tax was in theto discussion
1911,In representativesstate. the of justiceshouse toldwere the

in aswere doubt to the constitutionality of asuch law. The con-
stitutional ofconvention 1912 expresslysubmitted an amendment
authorizing providedtaxation as in the act of amend-1919. This

adopted bywasment not people.the 1912, pp. 563,Conv. Journ.
Leg. Manual, 1913,612. pp. 280, 310, 312. must thereforeThere

have been doubt in 1919 as to whether the proposedamendments
to anythe statute would be of probableeffect it isand not that the
legislature intended if these did toamendments not take effect de-
stroy the as itlaw existed in Chapter 106,1919. Laws 1915.

II. The federal estate tax is an uponexcise the atestate the
death of the owner. It is not a upontax receiptsuccession and
of'benefits under the law or the will. is not“What this law taxes
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death,legateesto and onthe interest which the devisees succeeded
byinterest which of v.but the ceased reason the death. Knowlton

Moore, 41, 48, Young178 U. Ass’n v.S. 49.” Men’s Christian
Davis, Sup. Rep. 291, 292; Slocum, Sup.44 Ct. Edwards 44 Ct.v.
Rep. 293.

imposed upon by passingThe state tax is or measured the amount
legatee 1915, 106,to or ofbyeach heir. Laws c. s. 1. If virtue

orlegislation any passesfederal for other reason a less amount
state,of imposed. Kingsburyunder the laws this a less tax is v.

Bazeley, N. H. 13.75
the federal tax out of or diminishesWhether comes the residuum

legaciespro particularrata the is matter of local Edwardslaw.
c.,Slocum, Rep. Rep.44651; Sup.v. 287 Fed. s. Ct. 293.

heirs,amongIf there is no will and estate isthe divisible several
Ifnecessarily depleted pro bythe share of each is rata the tax.

a in comesdeclares, case,there is will which so as the Klous the tax
canout of the If is itupon subject,residuum. the will silent the

inferred the testator in dis-respect propertybe this hiswished
iftributed as no will had made.been

Accordingly, testamentaryin the absence of heldprovision, it was
Gale,in 544, imposedFuller v. 78 N. H. that the tax should not all be

residuaryupon legatee, prorated amongthe should thebut be
recipients bounty.of the Hampton Hampton (Ky.),testator’s See v.
10 A. L. R. 515. A different result has been reached elsewhere.

Company,Plunkett v. a afterSee 233 Mass. 471. will madeIn
Gale,inthe decision Fuller v. and or presumedwith actual

knowledge terms, provideof paymentits failure to for the of these
from the convincingtaxes estate would be evidence that it was

they entirely legatee.not intended that should fall upon residuarythe
contrarythe absence of fromIn evidence which a intention can be

of Gale, supra,the rule Fullerfound v. be followed.should
(a) upon foreign depositsThe tax corporationsIII. stocks of and

bankingin institutions outside the state.
juris-imposed propertytax is within theThe with reference to

passes byof this state of the laws of this state.diction which virtue
passes through propertyIf the or in the coursetitle the executors the

jurisdiction, applies.of administration the statutecomes within this
Carter, N. H.Mann v. 74 345.

Liberty(b) bonds.
authorizinglibertythat are in the statuteIt is conceded bonds

taxes, itinheritance butexpressly subjectthem made to state is
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congress powerclaimed that is without to imposeauthorize a tostate
property upon obligationsa tax of the United argumentStates. The

preceding questionunder this and the appears uponto rest an under-
standing that the court has held or was about to in-hold that the

purelytax in thisheritance state was a property tax. But the court
held.has not so

only whichThe case in the court has necessaryfound it to define
Craig, 200,the of the tax is Carternature v. 77 N. H. it iswhere

205): purpose(p. legislaturesaid “The the had in view when it
1907,1, chapter 68,enacted section moneyLaws was to payraise to

expenses by taxingthe of the state rightthe propertyto succeed to
passing by will or inheritance. It will not necessarybe to consider

constitutionality of purpose,the this for openthat no anlongeris
question. Thompson Kidder,v. 74 H.N. 89.” taxThough the is

upon propertyin form and so related impossiblethereto that it is
tax,exceptto discuss it as such a it ordinarydiffers from an property

generatingtax in that its source is not directly the distribution
public expenseof but the death of the owner. In effect the tax

succession,upon rightis the of and byis measured the of thevalue
property to iswhich succession had. It is regardedso in federalthe

. Magoun Company,law­ v. 170 U. S. 283. rightAs a tax on the or
privilege acquire propertyto rather uponthan right possessthe to

validitykeepor it the of such a tax indirectly obligationson of
bythe United States is thesustained federal law. Plummer v.

Coler, U. logic178 S. 115. The of the distinction is not material.here
question by jurisdictionis determinedThe another whose decision

question bindingon the is on this court. These bonds toare be
in assessingconsidered the state tax.

suggested argumentIt was in that in the Klous nocase federal
againsttax suggestionwas assessable the estate. If this correct,is

appeal dismissed,’the should be theas taxes assessed were all as-
priorsessable under the law as it existed to the act of 1919.

case, appealIn the Williams the should be asustained and re-
accordingassessment made to the rules herein stated. As has been

said, question procedureno of has been raised. The orexistence
remedyextent of the of paidone who has an over-assessment has not

been considered.
.inThe technical order each case is discharged.Case

Plummer; JJ., Young, J.,Peaslee and concurred: concurred
in case,the result in the Klous but dissented in the Williams case.
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includingcases,filed in theseHaving read the briefsSnow, J.
writing,insubmittedwhich wasstateargumentoral for thethe

un-37, 1 is1919, c. s.that Lawsmajority opinionI in theconcur
unrepealed:s. 11915, 106, standsc.Lawsand thatconstitutional

Iargumentsoralof thepresentationat theHaving been absent
remaining issues.upon theany opinionexpressingrefrain from

)Cheshire,
July 11, 1924­.

Henry interest),Fairfield,(Louise inLapoint, plaintiffAdm’r

v.

a.&Thomas W. Winn

(1))(Laws 163,1911, the existencecompensation c. s. 1Under the workmen’s act
finding questionsdependency questions theseand extent of of a onare fact and

anyif it.will not be set aside there evidenceis to sustain
support inage agreementA of full father forclaimant who under an herwith

uponearnings part herdepends part upon inconsideration of in andlabor his
earnings."onlysupport part dependent uponfor “inown labor is his

1911, 163, (1) (c), notdependent upon mother wasLaws c. s. 6 a hisUnder child
compensation grandfather; mother’sto for for theentitled the death of his

dependency upon support in considera-her for a forfather aid under contract
child,labor, though discharge duty dependent wastion of in of her hertoward

dependencynot her for her own livelihood.

Petition, 1911, compensation.in equity 163,under Laws c. for
followingPlea, general by Allen,denial. made theJ.,Trial who

findings:
for the defendantsinjuries“The intestate received while at work

day. de-The17,on March He from them next1922. died the
thedaughteract. a ofaccepted plaintifffendants had the The is

healthintestate, years old, goodinand at the time he died she 42was
herIn 1909earning capacity supportand of sufficient herself.to

thereupon, withbecame and has been insane.husband since She
years parents,son, old,her to herthen about two went live with

herworking wagesin toa mill as a and herpayingweaver over
mother, kept housesupport.father for her and her son’s Her who

her1920, thereupon atfamily,for her father and died in andthe
keptrequest, the and housegave upfather’s she her work in mill

arrangement byowned,for him in his anhome, which he under
weekly wages $1.25$17.50which he turned to her of andover his


