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by to itscity operating is not liable for fire duewaterworks lossesits ownA
workinghydrantskeep in order.its streetfailure to

allege to themplaintiffs that fire lossesCase, negligence. Thefor
keepto itsnegligent failure of the defendantby thewere occasioned
the de-superiorIn the courtworking order.hydrants instreet

byexception,sustained, subject toweredemurrersfendant’s
Marble, J.

E.Branch and Mr. CharlesFrederick W.& BranchBranch {Mr.
plaintiffs.theorally), forRobitaille

McLaughlin orally), forB.CharlesWarren, Howe & Wilson {Mr.
defendant.the

hydrants is aof from the“The use the waterPeaslee, C. J.
theby people,the and from whichin commonuse, enjoyedpublic

inspecial advantage; and,receives nocorporate capacitycity in its
action, cannot begiving the the defendantsof a statuteabsencethe

publicduty respectin to such use.”neglecta ofliable formade
limitations8, 22, and cases cited. TheConcord, N. H.Edgerly v. 62

many cases sincediscussed inliabilities have beenmunicipalof
isIn of these casesin 1882. nonev. Concordwas decidedEdgerly

propositionof the abovequestion made of the soundnessanythere
for athat it was essentialalways been understoodIt hasquoted.

duty privately,him asbreach of a owed totheto showplaintiff
public.to thedistinguished from one owed

Ifduty care. there islaw,in the breach of a to useNegligence, is
citypresentIn case the enteredduty negligence.no thethere isno

extinguishmentvoluntarily for thesupplying waterthe work ofupon
obligationunder no to under-private property. It wasuponfiresof
any particular way.init, to do itwork, or to continue ortake the

dutyof athey not show the existencefail because doplaintiffsThe
by defendant.them theowed

24voii. lxxxi.
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If it in. for service the com-supplyingwere assumed that water fire
cityagents city, negligenceof the for whose 'themissioners were the

Lockwoodresponsible, plaintiffswould be the would stand no better.
Dover, by plaintiffs, apply209, uponv. 73 N. H. relied the does not

present complaint createdto the case. The there was that the sewer
damage plaintiff.a It was not an action fornuisance, to the of the

that casesupplyfailure to sewer facilities. The distinction between
private rightand the of a and the merethis is that between invasion

undertaking.carry voluntary gratuitousfailure to out a and
voluntarilyperformancein the of work under-When the course of

by broughtmunicipality private capacity agentstaken a in its its are
duty negligentparty,into relation a third a arises to refrain fromwith

obligation only.him. Ifinjury to But this relates to misfeasance
municipality nothing, liabilitythe Such adoes no can be incurred.

liability predicated upon nonfeasance. Action orcannot be mere
being right, complaintno can benonaction within the defendant’s
it fails act.made that to

theyIn plaintiffsorder these recover must establish that thefor to
duty extinguish-supplydefendant owed to them a to water for the

jurisdictionin thislongment of fires. It has been the declared law
dutythat no such exists. The numerous authorities elsewhere are

substantially all to the same effect.
plaintiffs place uponThe Lenzen v. Braun­their chief reliance New

byfels, App.13 That decision rendered an inter­Tex. Civ. 335. was
allegedmediate court for a district within the state. The declaration

negligent supply public hydrantsto for and alsofailure water both
private stand-pipes upon plaintiff’s premises,for and that thethe

plaintiff paid supplyingthe defendant water to the stand­tolls for
very clearlypipes. lengthy opinion does not state whetherThe

hydrants.liability supply publicfor to theis to exist failureheld
plaintiffupon propositionIt several back that the hadtimes falls the

city paida contract with the and for service to be furnished. But
opinion may mean, regardedit to be as anwhatever the is not

authority. case,In an earlier Texas court of last resort had said:the
hadcity operating“If the had been its own waterworks and failed

defendant, consequencessupply water,to as did the and the same
prop­it been liable for theplaintiffs,had resulted to would not have

233,erty Company,v. Houston 88 Tex. 248.burned.” House &c.
Braunfels, supra, upon grounddisregardedThis is in Lenzenv. New the

might thoughtit of the value of thethat was dicta. Whatever be
case, authority circumstances, adjudica-an under these laterlatter as
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tions in that state thatshow the law there is not in of thesefavor
plaintiffs. In Butterworth v. Henrietta, 25 Tex. Civ. theApp. 467,
precise question presented.involved here was It was held that the
city liable,was not and the court of last resort denied a writ of error.

It does not affect applicable presentthe law to the thatsituation
citythe also maintained purpose supplyingits waterworks for the of

water to users,individual payand-collected therefor. “Of the use
of the water-works for which tolls paid, anythingwere or of done
in the business of providing it, plaintifffor complain.the does not
Mere division of government generalthe state into and local does

partnot suable,make either and partneither is made liable for its
uncompensated publictransaction of the depart­business of a fire
ment, by the engaged publiccircumstance that it is in othersome
business, expensethe of is by speciallywhich borne those benefited
by it instead tax-payers.”of the Edgerly Concord, H.v. 62 N.
8, 22, 23.

Exceptions overruled.
All concurred.

)Hillsborough,
5, .Nov. 1924­

Douglas FidelityJohn L. v. United States and
Guaranty Company.

liability company personA byinsurance damagesliable to ais insured it for duo
negligentto its by policy byfailure to settle a claim covered ita which con-

investigate claims,tracts to such to make settlement in withaccordance the
law, and to defend suits.

obligationThe to expresslyuse due needcare not inbe stated the contract.
obligation ordinarily imposed byThat uponis law all who undertake a service.

one, agent another,When as for has exclusive control of a transaction in which he
possiblyhimself has an interest principal,adverse to that of his his conduct

subject scrutiny ordinarywill be to agent.closer than that of the Under such
give rights greatcircumstances he is principalbound to the of his at least as

consideration as he does his own.

Case, for negligently failing damagesto againstsettle a claim for
plaintiff.the Trial by andjury plaintiff.verdict for the plaintiffThe

trial,died before the and the prosecuted bycause was his adminis-
trator.

The defendant plaintiffhad insured against liabilitythe per-for


