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Margaret Manufacturing Company.Riordan v. Nashua

onlyA employmentservant assumes appre-those risks of his which he knows and
ciates, byor which would be disclosed to him the exercise of due care.

chargeable contributory failingHe is not negligence precautionwith for to take
against dangers him,which are unknown to and which due care would not
have disclosed.

Case, by employeean personalto recover for injuries inreceived
the employment. bycourse of her Trial andjury verdict for the
plaintiff. by J.,Transferred Marble, on the exceptionsdefendant’s
to the denial of its motions for a nonsuit and for a directed verdict.

plaintiffThe thirty-six years agewas of and had employbeen in the
of the weeks, duringdefendant ten nine of which she had worked
■as sparea hand in cardingthe room where the accident occurred.
During periodthe latter operated “drawingshe had frames” and
“railway heads,” character,machines of similar through which
cotton in the form of an untwisted roll “roving”called was suc-
cessively passed processin preparingthe of spinning.it for In the
operation of “railwaythe operativehead” the enters the cotton
between steel rolls from the back side of the machine. As the cotton
comes out at passesthe front it into a can three feet tall and one foot
in diameter standing upon a revolving slightlytable above the level
of the floor. When the can is it dutyfull is the of operative gothe to
to the front of machine,the break the roving,cotton canmove the
across a to drawing frame,narrow the replaceaisle and fullthe
can emptywith an processone. repeatedThis is as fast as cansthe
fill. It frequently happens that roving piles up higherthe than the
top of the can and falls inoff, which operative’s dutyevent it is the

pick up placeto it and it topon the of the can. a canSometimes
tips over, in case it duty pickbecomes her upwhich to it and to
replace the cotton,fallen if any, on the can. This had occurred several

duringtimes plaintiff’sthe employment.
Each machine longconsisted of a supportingiron frame a line of

four series of short rolls,steel each operated byseries a separate belt
by a pulley upondriven a long smooth suspended midwaysteel shaft

legsbetween the of the pulleysframe below. open wheels,The were
the outside rims of which projected wayeither from central curved

spokesarms or which connected uponthe rims with hubs the shaft.
pulleysThe awayrevolved downward and operative,from the their
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opera-floor.being but a short distance above the Thelower surfaces
bystop givena set of rolls means of levers on eithercould start ortive

andmachine, had no control over the lower shaftof the butside
the hand shut offcontinued to revolve unless secondpulleys which

byThis he could do means ofpower from the line of machines.the
forty fifty away.to feet The shaft andpointat a someswitcha

unguarded;werepulleys
“railwayday plaintiff, operatingwho was aOn the of the accident

and toby the second hand to leave her workhead,” was instructed
straighten alleyway,and out another about three and one-halfgo over

wide, running other lines of like machines. She wasfeet between
accomplished.this task had beendirected to return to her work when

alleyway up cans,” one of whichfound this “all cluttered withShe
roving thetipped quite upona had fallen outover,had and little

directly alleyway open endlaycan across the with thefloor. The
railway putto thethe line of head machines. She bent overtoward

Facing railway machines, placedofroving into the can. the line she
rightcan and heruponher left hand the side of the reached with

rovingpicked upfloor. thehand to lift the cotton from the As she
revolving shaft,finger rightof hand into thethe little the was drawn

away, leaving thatpulley.or The torn the bone bare soflesh was
necessary. quite a ofamputation was After the accident bunch

pulley. Othercotton was found wound around the shaft near the
appear opinion.facts in the

Barry Gaffney (Mr. Gaffney orally),H. and Frederick J.William
plaintiff.for the

(Mr.Lucier orally),& Lucier Alvin J. Lucier for the defendant.

Snow, having provisionsacceptedJ. The defendant the of Laws
1911, 163, by 1915,c. atthis action is common law as modified Laws

148.c.
negligence uponThe relied was the failure of the defendant to

plaintiff place work,furnish with a safe to and to instruct herthe
danger unguarded pulleys. plaintiffas to the from the shaft and The

operationhad as to the steeladmitted she been instructed the of
dangerrolls, but denied her had ever been called tothat attention

moving frame The secondfrom the shaft and in the below.pulley
working thatplaintiffhand under whose direction the was testified

got “bunged up”inthe smooth steel rolls the machines sometimes
25YOL. LXXXI.
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stoppedso that machines had to incotton the be order to removewith
goinghad cotton ait; also that he seen around shaft in a similar

frame, though hap-never indrawing the room where the accident
every girlthat had instructed went tohe that on to thepened; work

clean,their frames to and not have them in when“stop to motion
up thatthey ”; never, accident,cleaned but he had before the called.

dangerany partattention to from the oflower the machine.their
guardthat a could theprotectadmitted have been installed toHe
moving interferingfrom the shafts and pulleys withoutoperative

theoperationthe of machine.with
chargeable knowledgedefendant was with of ofThe the condition

plaintiffalleyway out,the to itsstraightenthe which was directed
clutter, thenarrowness, possiblethe overturned and prox-can the

unguarded shaftingto theimity pulley.of the cotton and It cannot-
might uponthat reasonable men not factsforegoingsaid find thebe

guarda protectthe defendant should have maintained to thethat
work; or powerin her should offoperative have shut the before

sending plaintiff upto clean proximitythe the cluttered aisle in to
shafting andunguarded pulley; or, failing in-both, shouldthe have

plaintiff danger.as to thethestructed
contends that hap-The defendant the accident could not have

claimed,in the roving,manner for the reason that the as itpened
machine,from the had strengthinsufficient tensile havecame to

finger uponplaintiff’sthe the to produceddrawn shaft and have the
presentsThis contentioninjury. questionthe waswhether there

plaintiff’ssupport theoryto the the in asof accident so farevidence
theory recovery.is to byessential It conceded plaintiffsuch is the

depositedroving, can,when in is a straight,that the the untwisted
easilyrope of cotton which is broken. It inappeared that,evidence

passing through machine,the the cottonwhen sometimes adheres
rolls, inthe smooth steel which event rolls stoppedto the have to be
picked off;cotton is if roving getsthe that cottonwhile the twisted

harder. It is a knowledgeit becomes of common that fibrousmatter
twisted,like cotton when as in spinning,material becomes’harder

stronger. The evidence is silent as the quantityand to of cotton
roving givena length,contained for asthe and to the amount of

twisting required strengthitgiveto sufficient to have drawn the
machinery.the farplaintiff’s roving mayhand into How the have
by can, bysnarled or its fall frombeen twisted the its contact with

revolving byorpulley, gathering up,the the act of it dis-is not
however, necessarily uponverdict, predicatedclosed. The is not
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sufficiency strength have itselfrovingof the of the to cut andthe
finger.the flesh from the It seems to be conceded that thetorn

produced by directlyin either orwas some manner contactinjury
indirectly moving machinery, certainlyit doeswith the but not

pulley.or the Theappear whether such contact with the shaftwas
plaintiff.from Sheonly evidence of the accident comes the testifies

put shafting;did her the that as she bent overthat she not hand on
“rightpulledthe hand into theputto the cotton into can her was
thatpart,” frame,” pulley”;“into the “into the when shelower

finger;of the little thatpulled her hand out all the flesh was torn off
pulled machinery, nor howshe did not know what her hand into the

done, quickly.done so had a view of thejuryit it was Thewas
operation,It that machine inpremises. jurorsis assumed the saw the

pointed position where it wasand that there out to them thewere
plaintiff stood, the can andplaceclaimed the and the where cotton

roving-can andlay pulley.with reference to the shaft and The
samples roving producedof were at the trial. Under both directthe

plaintiff requiredthe leaveand cross examination was to the witness
positionto the can and of thestand and indicate to the of thejury

machine,cotton the in whichfallen with reference to the and manner
attempted gather upheld the can and to the cotton. The cottonshe

part machinery thelay upon the floor. The of the which was nearest
portion pulley passedthe of the beltfloor was lower the about which

propelled portion pulleyrolls The of the nearestwhich the above.
revolving away fromplaintiff plaintiffthe was downward and the

the asshe reached for cotton. It cannot be said a matter ofas down
pulleyof the to the andpositionlaw that the cotton with reference

rovingstrength plaintiff’snot such the littlethe of the were that
might by nipthe beltfinger have been drawn the cotton into of the

Manifestly itpulley. capablecould be found that these wereand
producing injury complainedthe of.of
Furthermore, the defendant makes somewhatthe inconsistent

that, inhappened claimed,if the accident the manner theclaim
danger that, therefore,an one and the accident duewas obvious was

plaintiff’s employment. plaintiffthe The hadto an assumed risk of
of that was to a risk she did notproof injurythe burden her due

Bjork ButCompany, 402,79 N. H. 404. she assumedassume. v.
only employment appreciated,as she of andsuch risks of her knew

bybeen to the of duewhich would have disclosed her exerciseor
427, Olgiati v.Cassidy Company, 429; Company,N. H.care. v. 79

question, therefore,H. The arises whether there399,N. 402.80
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jurywas evidence from which the could find that she did not know
appreciate having uponand the risk of her hand drawn movingthe

pulley by roving,andshaft the and was not at fault for the lack of
knowledge appreciation.andsuch

plaintiff operationThe had been in drawinginstructed the of the
and position spareframes for nine weeks had filled the aof hand on

railwaythese machines and on head machines. She knew the shaft-
ing pulleys unguarded,and in gotwere motion and and that if she

in shaftinghands the orpulley moving mighther on the when she
get gothurt. She that if shaftingknew the cotton around the it
might and dangerous.wind in that case that it would be On the

performhand she had shaftingother no duties to with reference to the
pulleysand and no them; anycontrol over she had never seen cotton

shaftingwound on the and her attention had not been called to the
danger roving becoming caughtof portion movingon this of the
machinery.» In plaintiffsubstance the testified that she did not

shaft;the that picktouch when she bent Updown to the can she did
any cotton on shaft, proximitynot see the or rovingobserve the of the

pulley,to the shaft and placebecause the upwas so cluttered with
impossible anyonecans it was for pass through; thoughtsto that her

picking up rovingwere on the and putting it in the can so she could
to her other work;attend that it all happened very quickly; that as

pick upshe went to the thingcotton the first she knew her hand was
into pulley.drawn the shaft or testimony proveHer thattends to

only dangerthe from pulley shaftingthe and of she orwhich knew
appreciatedwhich she danger gettingwas the of her hands in contact

them, andwith that it had never occurred to mighther that her hand
against bydrawnbe them the roving. Nothing place inhad taken

experience suggesther to possibility.this dangersIt is thatmanifest
would apparentwhich be to one familiar prin-with the mechanical

ciples governwhich processthe of carding spinningand cotton fibre
necessarilyare not patent to plaintiff’sone of the knowledgelimited

experience.and In view of knowledge experiencesuch limited and
and of her lack of opportunity for observation, it could be found that

appreciateshe did not dangerthe of having her hand drawn into the
machinery by cotton roving in proximityoverturned movingto
shaftings and pulleys, and was not at fault for her want of such
appreciation.

asked ifWhen she was pickedcareful when she up rovingthe cotton
repliedshe that she “didn’t anythingthink about it” — that she

—picked upit as she had before “not thinking any danger”of that
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anything gettingthink her hands“didn’t about” on the shaftshe
pulley or that the cotton would wind theor on shaft. The defendant

testimony conclusively plaintiff’scontends that this establishes the
contributory negligence. It is be in that plaintiffto borne mind the

didpositively put uponthat she not Ittestified her hand the shaft.
upon,found that the admissions amountedtherefore,could be relied

possibility roving drawingno more than a statement that the theto of
upon pulley her, which,hand the shaft or hadher never occurred to

seen, explained by knowledge expe-as we have was her limited and
therefore,is, unexplainedrience. This not a of absence ofcase

thought in a situation of known in O’Haredanger, as was the case
104,Company, 107, upon71 N. H. relies.v. which the defendant

contrary might plaintiff’sthat a inferenceThe fact be drawn from the
not avail theadmissions does defendant.

Exceptions overruled.
All concurred.

)Hillsborough,
5,Nov. 1924­.

ReillyBayles& a. v. Leo a.James A. Wellman &

authorizing the execution of certain of contracts in behalfa statute classesWhen
city proviso partythat the whom a isof a contains a to contract awarded

contract,surety performance,proper for its faithful such ashall furnish
furnishing surety, performancevoid,into of is and itsentered without the

may by injunction.forbiddenbe

for ofEquity,Bill the rescission a written contract betweenin
Reilly, and an ordercity of and the defendant forthe Manchester

performance. and ex-its further The contract was madeenjoining
city ofpart by departmentthe of the director of theon theecuted

mayor. Bythe the termsapprovalthe ofpublic works with written
Reilly, consulting engineer, prepareundertook tothe contract aof

drawings, ofstudies, specifications, pro-contract formspreliminary
ofof for the construction theand contracts and estimates costposals

bridgesAmoskeag approaches; super-and also toand McElwain their
payment; compensation tocertificates of hisvise the work and issue

25cost, payable partial payments, perinper cent of the estimatedbe 6
preliminary studies, per uponcent com-completion of the 60uponcent
general working drawings and the balancespecifications andpletion of

done, finalof workmonthly upon percentagebased thein instalments


