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anything gettingthink her hands“didn’t about” on the shaftshe
pulley or that the cotton would wind theor on shaft. The defendant

testimony conclusively plaintiff’scontends that this establishes the
contributory negligence. It is be in that plaintiffto borne mind the

didpositively put uponthat she not Ittestified her hand the shaft.
upon,found that the admissions amountedtherefore,could be relied

possibility roving drawingno more than a statement that the theto of
upon pulley her, which,hand the shaft or hadher never occurred to

seen, explained by knowledge expe-as we have was her limited and
therefore,is, unexplainedrience. This not a of absence ofcase

thought in a situation of known in O’Haredanger, as was the case
104,Company, 107, upon71 N. H. relies.v. which the defendant

contrary might plaintiff’sthat a inferenceThe fact be drawn from the
not avail theadmissions does defendant.

Exceptions overruled.
All concurred.

)Hillsborough,
5,Nov. 1924­.

ReillyBayles& a. v. Leo a.James A. Wellman &

authorizing the execution of certain of contracts in behalfa statute classesWhen
city proviso partythat the whom a isof a contains a to contract awarded

contract,surety performance,proper for its faithful such ashall furnish
furnishing surety, performancevoid,into of is and itsentered without the

may by injunction.forbiddenbe

for ofEquity,Bill the rescission a written contract betweenin
Reilly, and an ordercity of and the defendant forthe Manchester

performance. and ex-its further The contract was madeenjoining
city ofpart by departmentthe of the director of theon theecuted

mayor. Bythe the termsapprovalthe ofpublic works with written
Reilly, consulting engineer, prepareundertook tothe contract aof

drawings, ofstudies, specifications, pro-contract formspreliminary
ofof for the construction theand contracts and estimates costposals

bridgesAmoskeag approaches; super-and also toand McElwain their
payment; compensation tocertificates of hisvise the work and issue

25cost, payable partial payments, perinper cent of the estimatedbe 6
preliminary studies, per uponcent com-completion of the 60uponcent
general working drawings and the balancespecifications andpletion of

done, finalof workmonthly upon percentagebased thein instalments
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payment upon completionto be made of the work. The contract
providedfurther for the reimbursement of the defendant for the cost

transportationof living byand incurred him and his assistants while
traveling in discharge of duties connected with the project. The

Januarycontract was 13, Januarymade 1921. On 22, Reilly sub-
mitted mayorto the estimates under which Amoskeag bridgethe
was to cost $468,880, bridgeand the $1,031,856.McElwain At the

presentedsame time $22,511.04he a claim for as his commission then
Bydue. a bill in legislature Januaryintroduced the 12, approved

January (Laws 1921, 202), department27 c. publicthe of works was
abolished, department highwaysand a of cityfor the of Manchester
created and powers,invested with the so .far as here material, which
under 1917,Laws c. 350, possessed byhad been departmentthe of
public plaintiffs, havingworks. The been appointed commissioners

departmentof the highways, Reillyof Februarynotified on 2 to dis-
Februarycontinue work, formallyand on 8 repudiated contract.the.

question ReillyThe whether is barred from recovery on con-the
upontract reported bythe isfacts transferred Sawyer, J., legalas of

importance, in of presentadvance further action. ques-These facts
tions, (1) validityas contract,to the of the which is denied because
of the Reilly suretyfailure of to furnish required byas Laws 1917,
c. 350, s. 4, and allegedbecause of fraud in securing approvalthe of

(2)the mayor; authorityas cityto the of the to make contract,the
which is contested inadequatebecause of appropriations, and because
the contract contemplated expenditures in excess of its debt limit.

The Reillydefendant alone answered to the bill and for convenience
will be opinionreferred to in the as the defendant.

Tuttle, Wyman Starr,& Thomas J. Bois and Timothy F. O’Connor
(Mr. Wyman plaintiffs.orally), for the

Lucier,Lucier & for Verette.

Reilly (ofKerwin & Massachusetts) and Upton (Mr.Robert W.
Upton orally), Reilly.for

Snow, J. authorityThe sole of the director city byto bind the
contract is in 1917, 350,contained Laws c. 4,s. provides:which “The
director shall have full charge, supervision, management and control
of the building, constructing, repairing and maintaining high-of all
ways . . ;. he shall expenditurehave the appropriationsof all which
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foryearyear to votefrommayor aldermen shallthe board of and
andbillsmayor, and allthepurposes, approval ofsuch with the

yearfromappropriations votedpay-rolls expendituresfor from the
shallpurposesfor suchby andyear mayorto board of aldermensaid

themayor beforebyby approvedand thebe certified to the director
herebyis. . directorpaid by city . Thesame are the treasurer.

suppliesdelivering offurnishing andprovideauthorized to for the
by con-in actcontemplated thisperformance anyand the of work

de-furnishing andfortract, doing proposalsin forand so to call
a contractdoing to makelivering supplies such work andsuch or

contractprovided suchcityin oftherefor the name and behalf said
thewhommayor, party toby and theapprovedshall first be the
per-surety faithfulfor theproperiscontract awarded shall furnish

employmentinhowever, thecontract, providedformance of said that
in theandgiven preference,labor,of citizens of shall beManchester
whenstipulated formaking preferenceof shall becontracts such

ofand controlchargepracticable; . . . The have fulldirector shall
charge performancedepartment in theengineersthe and shall have

he shallengineer;of office ofpertainingall duties heretofore to the
highways,superintendent ofappoint competent person asone to act

and oneofcompetent sewersperson superintendentone to act as
cleaning; hecompetent person superintendentto of streetact as

includetogrades positionsshall establish a schedule of or relative
otherand allagents,all clerkssuperintendents, officers,subordinate

thecarrying onpersons may inemployed employedbewho are or
carrying outcontemplated act,work for theunder this and he shall

vestedbyof lawpurposes powersthe of this act all nowhave the
andpublic city departmentsin the board of works and the various

by thiscity havingofficialsof said now coveredcontrol of the matters
tohire,orappointact and he authority employ,shall have the to

officers,dischargedismiss or superintendents,such subordinate
agents, persons may expedient.”clerks and other as he deem

theuponplaintiffsThe authoritythat conferredconcede the here
bridges,ofauthoritydirector includes to contract for constructionthe
Reilly issupposedbut contend that defendantthe contract with the

handsurety.void otherfor the want of a on theThe defendant
mayor(1) theprovisioncontends that ofrequiring approvalthe the

suretyand for performancethe of limited to contractsthe contract is
furnishingfor delivering doingand of sufficientsupplies or work

authorityimportance to proposals,warrant a call for and that the
upon permissiveconferred to andproposalsthe director call for is
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(2) atmandatory; provisionnot that least the requiring the fur-
suretynishing proper permissiveof was and not mandatory; (3) that

independently express provisionof the as to contracts, the contract
(a) byquestionin provisionwas authorized the later of statutethe

charge ofgiving engineersthe director full the department and
authority employ, appoint hire,“to or to dismiss or discharge such
superintendents persons. .. and other mayas he expe-deem

bydient,” (b) provision clothingthe the director with “all the
bypowers now law vested in the board of public works[1917] and the

city departments and officials cityvarious of said havingnow control
bythe matters this act.” Under (3b)of covered the latter defendant

3,upon 1911, 359,c. s. uponrelies Laws which conferred the board
bypublic powersworks “allof the law vested in the board of street

citypark and departmentsand commissioners the various and officials
city havingof said now control of the matters bycovered[1911]. this

act,” 1,1893, 264, gaveand Laws c. s. inwhich turn the ofboard
park “full charge,street and management,commissioners and con-
building, constructing, repairing,trol of the and maintaining of.all

streets, highways, lanes, side-walks, bridgesthe and ... . in said
city Manchester,” givingof said board for such purposes “all the
powers by mayorinnow law vested the board of and aldermen,[1893]

city councils, highwaythe and surveyorsthe of the highwayvarious
city.”saiddistricts of

' 1917, 350,provision, 4, givingThe Laws c. s. gen-the director the
“engineerscharge department, authorityeral of the and to employ,

dischargeappoint hire,or to dismiss or such superintendents, sub-
officers, agents, persons mayordinate clerks and other as he deem

held, disregardcannotexpedient,” provisionsbe in of expressly
makinggoverning purchasethe of contracts for the of materials and

-work,performance of athe to authorize written contract with a
consulting engineer design superviseto and the construction of
bridges approximately $1,500,000 carrying possiblecost andto com-
pensation $90,000; anyof defendantnor does the stand better under

statutoryprovision which, by references,the successive clothed the
general powers primitive daysdirector which in hadwith the more

citymayor aldermen, councils,in of andbeen vested “the board the
highway surveyors highwayand of the various districts.” Tothe

asadopt positionsdefendant’s contention to either of these is tothe
employeean in thehold that under the contract the defendant was

city engineer superintendent highwaysa or of is ansense that a
employee. employment stipulation personal services,Such a foran is
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manifestly contemplatesthe contract here the services ofwhereas
draftsmen, engineers, helpers, etc. That such was the intention is

only express provisionfrom the forevident not reimbursement for
livingtransportation and costs of “his assistants” as as of him-well

veryfrom character and extent of theself, but the work contracted
personalin contract are the offor. Nowhere the services the de-

expressly promised. anything appearsFor that in thefendant
might performed Ifcontract it be without them. the service was

adequate supervision competent,and itthe would have been no
recovery stipulated pricein a suit for the of the that thedefense work

by supervisionhad carried out service and under other than hisbeen
performancecontract for the ofown. The was the work contracted

entirety employmentfor in its and not for the of the defendant for
wages salary, significantor inwhich is the element the relation of

city employees. employee anyto not an inthe its The defendant was
ordinary sense of the term.

ifprevail uponthat the defendant must at all ofIt follows one
positions,his involve the thefirst two which construction of clause

authorizing limiting power (Laws 1917, 350,and his to contract c.
4), hereby provides. viz.: “The director is authorized to for fur-the

nishing delivering supplies performance anyand of and the of work
by doingcontemplated contract,in this act and in so to call for

deliveringproposals furnishing supplies doingfor and such or such
work and to make a contract therefor in the name and behalf of said

approved bycity provided mayor,such contract shall first be the and
is furnishparty properthe to whom the contract awarded shall

surety performancefaithful of said contract. ...”for the
ground application provisoa for the contention that the of theAs

upon proposals urgeditis limited to contracts made is that the
suretyrequirement mayor’s approval properof the and of would be

in ofexpensive procedurea and view of the numbercumbersome
appliedifcontracts for labor and materials which would be involved
inpurchases dayto and labor. Provision is made earlier thissmall

appropriationspayment pay-rollsof bills and fromsection for the
year upon certification ofyear purposesmade to for authorizedfrom

mayor. improbable, therefore,It isapprovaland of thethe director
applyintended to to theconsideration wasthat the clause under

suppliespurchases of materials. Thepay-rolls or to cashcurrent
of alogically subjectare thehere intended were such asand work

purchasethan theexecutoryan character rathercontract ofwritten
delivery performance.orcapable presentsupplies or labor ofof
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supportIn of his construction of this clause the defendant places
principal reliance,his however, upon history provisions.the of its

1893, 284, 1, provided:Laws c. s. “Said board of street and[board
park is provideauthorized to for performancethecommissioners]

any byof tif said contract, and,works in doing, pro-so to call for
posals doing work,for such and to make a contract therefor in the
name and citybehalf of the responsiblewith the lowest bidder who

proper suretyshall furnish performancefor the faithful of his con-
tract; but no such provide expenditurecontract shall for anythe of

moneysum of greater than appropriatedthe amount pur-for such
poses by-the city councils.” 1911, 359, 3, provided:Laws c. s. “Said
board public herebyof provideis authorized to[board for theworks]
furnishing delivering supplies,and performance anyof and the of
work contemplated byin this act contract, doing,and in callso to
for proposals furnishing deliveringfor and supplies doingsuch or

work,such and to make a contract therefor in the name and behalf
cityof the responsiblewith the lowest bidder, provided, it beshall

deemed for the best interest of city, properthe who shall furnish
surety performancefor the faithful of contract, providedthe however

employmentthat in the labor,of citizens of beManchester shall
given preference.” The defendant requirementcontends that the

suretyfor a in each of these earlier statutes was limited to contracts
awarded proposalsunder require-and that no modification of this
ment was intended in 1917, 350,Laws c. s. 4. We do not follow the
defendant in his construction of these earlier statutes. The essential
provision in each of respectivethese statutes was to authorize the

contract;boards to in that of performance work,1893 for the andof
in that of 1911 furnishingfor the supplies performanceof and the of
work. It dutywas the of the board in each forinstance to secure the
city the authoritymost favorable proposalsterms. The to call for
was an duty.bestowed as incidental of performingmeans this There

no logicalwas authorizing requirereason for respectivethe boards to
a bond for performancethe uponof a contract call forawarded a
proposals applythat did not equalwith inforce the case of a contract
of magnitudelike importanceand proposals. It isawarded without
therefore unlikely legislaturethat the intended asuch distinction.

clear,It is contends, authorityas the defendant that the director’s
to call proposalsfor under the 1917 statute, as was the case under the
earlier statutes, discretionary.is equally that,It is clear therefore
if provisothe in onlythe 1917 statute relates of suchpurchaseto the

contractingmaterials and the for such service as the director chooses
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competitivo bids, protectionthe no toprovisofor affordsto submit
growthagainst incompetentan or a official. Thecity designingthe

greatermunicipality, consequentthe for financialof and occasionthe
to atogether contracting powerthe of theoutlay, with commitment

individual, support that it thesingle tend to the conclusion was
intention, 1917, 4, impose,c. s. to as conditionslegislative 350,Laws

executoryprecedent validityto the of of the character herecontracts
approvalboth the of the andinvolved, city’s chief executive officer

surety performance.forproper
byto be the theIt seems conceded defendant that statute makes

validitythe aapproval mayor precedentof a condition to the ofthe
upon proposals. Manifestlymade there is no less need ofcontract
toapproval competitivea like contract made bids.such without

surety requirementrequirement properof is to the of suchThe tied
approval by plain unequivocal language.and it beenexecutive Had

legislative requirement per-intention to make of a bondthe the
requirementit is fair thatmissive, to assume such would not have

aincorporated proviso precedent,in a with butbeen condition would
treated orseparately,have been that the distinction would other-

byplain appropriate language.been the Thewise have made use of
adopted unambiguous.in the plainwords used context seem to be and

ordinarily according plainA is be to andstatute to construed the
import Attorney-Generalof N. H.Hayes,natural its words. v. 77

Floyd H. c. It358, 359; Verrette, 316, 317; S., 2, 1,v. N. P. ss. 2.79
questionthat the here in invalid for the want offollows contract is

Thissurety recoveryand that no be had thereon.proper can
unnecessary plaintiffs’ furthermakes to theconclusion it consider

contentions.
request performedthe at the of the directorWhether defendant

cityany accepted bywhich the heservices were and used for which
byupon quantum questionmeruit is a is not raisedcan recover which

case and has considered.the not been
discharged.Case

All concurred.


