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petition right may brought levyA to aestablish homestead after ofbe execution
upon property rightthe in which the is claimed.

actuallyfamilyright premisesis aThere homestead in'favor of a his indebtor and
conveniently by family,and at the ofused time the the debtor’sattachment

they live, althoughin connection inwith the house which the debtor himself
premises.makes no use of the

Petition, byto a Trial Theright.establish homestead the court.
plaintiffdefendant Theis an execution creditor of the Alfred.

plaintiffs inother premisesare Alfred’s wife and minor child. The
question building, $250.and allconsist of land a small of the value of
The building a as aoriginallywas meat market and later was used
dwelling. attachment,At and the time madebefore the defendant his

premisesthe unoccupied spentexceptwere that Alfred’s wife and son
days returningthe during parts year,there the warmer of the at

night to the grandfather,house Alfred lived his in a housewhere with
by pursuedowned the mode oflatter. The wife the above described

house,life because unpleasant grandfather’sof andconditions at the
she had inbuilding question.moved some furniture into the What
she did in respects acquiesced bythose Afterwas in her husband.

levythe had been and wifepetition filed,made before this was the
and child upon premises.established their home facts arethe Other

in opinion. Subjectstated the exception, superiorto the court
(Branch, J.)C. found that there was a homestead.

Perley plaintiffs.John Scammon E. Gardner,and for the

William H. forSleeper, the defendant.

Peaslee, Objection petitionC. J. is made that the was filed too
late. The levyexecution issued in a made,was 1918 and was notbut

stayrecorded. A proceedingsof was ordered and continued in force
March,until 1924, petitionthis in April,and was filed The1924.

defendant inplaintiffsevicted the 1924.August,
Upon in 1891, importantrecommendation of the commissioners

changes inwere then made the establishingmethod of a homestead
upon petition Rep., 6, 7,the P. S., 137,under statute. Comrs. c. ss.

13,12, S.,P.16; c. Under138. the earlier statute it was incumbent
upon applicantthe “requestto make a officerwriting”in to the
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statutory provisionsadvantagein of thelevy, order to takeabout to
L., 138, s. 7.proceeding. G. c.setting in thatfor off the homestead

right.destroystep the homesteadBut failure to take this did not
proceeding.”forms ofmight “by resort to otherIt still be secured

The failure475, 485, and cases cited.Sutherland, 54 N. H.Currier v.
proceedingin withwriting justifiedin the officerrequestto make the

aofof the existencelevy, levy questionthethe but the did not settle
wasThat issuehomestead, extinguish right,the if one existed.or

frequently subsequent proceeding.inlitigated a
pro-thesimplifyin toobject changes made 1891 wasThe of the
pro-thepurpose,thisRep., S.,P. To effectp-cedure. Comrs. viii.
out,strickenofficerwasrequiring application to thevision a written

family putwasor hisdutyand a to the debtorthe to make set-off
debtor’son theupon levyto an execution“requiredthe officerwhen

providingaddedA section wasS., 138,homestead.” P. c. s. 6. new
homesteadsetting off ageneralin andterms for the establishment
as to whenupon provisionnopetition. S., 138,P. s. 16. There isc.

thethatcase it is foundpetition presentsuch must be filed. In the
creditorthat theplaintiffs seasonably. suggestionnoacted There is

petitionersof theby delay,lost or the conductanything the that
if theirestoppedthey might beany respect.misled him in Whether

pre-notisquestiona whichconduct induced loss to the creditor is
sented here.

levy.by thepetitioners’ rightThe not terminatedhomestead was
incontinuedlongIt as itbefore,existed thereafter it did and soas

of theby deathmightfact it thecould be It be terminatedasserted.
they couldoccupants by it,of but otherwiseor their abandonment

1891,Beforebegin any time.proceedings rightto the atestablish
officer, wasupon theproceeding,the if madeno demand had been

inexecution, butlevy anrelatingnot under to the ofthe statute
to haveappearsways. changesother made in 1891objectOne of the

becouldquestionthe.provide by whichbeen to a common means
byforpetition providedlevy.the Thesettled either before or after

during continuanceany theS., broughtP. s. at time138,c. 16 can be
theto exerciseandright. to havepetitionersof the The continued

importance,ofpossession isright filed. Ifpetitionuntil after the was
outnot turnedthey wereby the fact thatquestion disposedthe is of

theirclearly withinlater, and werepossessionof monthsuntil some
they did.rights bringing petitionin whenthe

pe-theimply thattounderstoodThis conclusion is not to be
levythequestiontorightthedebtor, may not havetitioners, or the
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upon propertyother and in fact thegrounds. beingbroader The
levyhomestead, upondebtor’s the made the withoutwhich officer

taHng any (P. 6),proceedings S., 138,to set the homestead off c. s.
may levy void, authorityit be that the of thewhole under thewas

earlier relating levy disregard statutorycases to a in theof debtor’s
298,demand. Kensell Cobleigh,v. 62 N. H. and cases cited. But

presentthe petition upon ground. Thedoes not ask for relief that
prayer merelyis for the establishment of the homestead for the lives
of minoritythe husband and wife and the of their child.

The defendant no inalso claims that there was homestead the
premises. petitioners occupied property question partThe in athe as
of their home. This them a “Toentitled to claim homestead therein.

actuallyentitle one to a righthomestead it not essential that heis
dwell on in property questionthe land inwhich it is claimed.” If the

“actuallywas conveniently by plaintiffsand used the in connection
with the they lived,”house where competentit is for the court to find
that a 355,homestead therein Libbey Davis,existed. v. 68 N. H.
356. The fact petitionerthat the in alives house not his own does

preventnot acquisitionthe right propertya inhomestead other.of
byused Rogershim. Bank,v. 63 N. H. 428.

Objection to the finding put uponthat a existedhomestead is also
groundthe occupancythat the was that of the debtor’s andwife

child, byand not himself. occupancyIt is found that their was as-
bysented to him. part family life,It was a of the mode of and it can

make no difference, upon legal question sufficiencythe the theof of
evidence to sustain finding, occupancy by partthe that the was one
of familythe rather language quoted above,than another. In the
it was “actually convenientlyand used” in connection with their
home.

The reasoning in Place, 307, 308, uponMeader v. N. H. relied43
by •the defendant, applicationhas no presentto the situation. The
question there under consideration that ofwas abandonment of one

byhomestead the head of family,the and the ofestablishment a new
one. In presentthe case the husband had no homestead other than
in the land in controversy, and questionthe of abandonment does
not arise.

The defendant’s claim acquiredthat acts done after he had a lien
upon premisesthe by an enlarge plaintiff’sattachment cannot the
rights, againstas him, requiredoes not findingconsideration. The
that a expresslyhomestead existed put upon groundis the that the
acts done before the attachment right.was made established the
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exceptionsOther in bystated the case have not been referred to
counsel, and are tounderstood be waived.

Exceptions overruled.
All concurred.

Rockingham,)
6,Jan. .1925­

Day.Jennie v. R.Groatz John L.

negligenceof anThe owner automobile is not liable for the of one to it haswhom
purpose, using pleasurebeen for a certain and who is it for hisentrusted own

way purpose.in a inmanner no to thatrelated

Case, personal injuries infor received a collision between the de-
wagonfendant’s in plaintiffautomobile and a which the ridingwas

upon public highway by jury.a in TrialExeter. At the close of the
a subjectevidence verdict directed for thewas defendant to the

plaintiff’s exception. by Allen,Transferred J.

Sleeper (Mr. Sleeper orally), plaintiff.& Brown for the

George Hughes,T. for the defendant.

Snow, employed Jackson,J. The defendant one in consideration
ride,of the to take the former’s automobile from garageDanville to a

repairs. chargedat Exeter for Jackson was with no other duties for
Uponthe defendant. his garage, findingarrival at the the mecha-

engaged,nician later,Jackson drove about town and returned when
repairs requireit was determined that partsthe would new which

days. thereuponcould not be obtained for some He went to Little
Hampton solelyBoar’s Head in North for a ride for himself and a

accompanied trip.friend who had him on the This took him in the
opposite direction from Danville. The accident inoccurred the

upon trip Hampton.suburbs of Exeter the return from North There
was of negligence.evidence Jackson’s

conclusively appearsIt that at the time of the accident Jackson
doing employedwas not engagedwhat he was to do but was in the

independent undertaking pleasure tripof a for himself and his friend.
representAt the time of the accident he did not the defendant either

agent acting solelyas or asservant but was for himself. Under
VOL, 27LXXXI*


