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RicHARD SHANNAHAN & a. v. ArTaur L. KevEes, Ex'r.

A bequest by a testator of all his property, including two tracts of land, to his
wife and her heirs forever, with a special request that his real estate, or its
equivalent in case it be sold, be given by her at her decease to. his nephews,
creates a trust in the real estate or its proceeds in favor of the nephews.

One tract of land having been sold by the wife, a devise by her to the nephews of
the remaining tract of land together with a sum equivalent to one half of the
amount received from the sale of the other tract, though not so described, was
construed as being to that extent a performance of the trust.

Assumpsit, Facts agreed. James Shannahan died in 1915 leaving
“a will in which, after making certain specific bequests, he said, “all
the residue of my estate, real, personal and mixed, wheresoever it
may be found, and of whatever it may consist, I give and devise to
my beloved wife, Kate Shannahan, to hold to her and her heirs for-
ever, with a special request that my real estate or its equivalent, in
case the real estate be sold, be given by my wife, Kate Shannahan,
at her decease, in equal parts to the sons of my brother, Richard
Shannahan, who may be living at that time.”
James left two tracts of land, one of which Kate sold for $8,000.
_The plaintiffs are Richard Shannahan’s sons. Kate died in 1920
leaving a will by which she gave the plaintiffs the other tract of land
James left and $4,000. .
The court (Branch, C. J.) transferred the following questions with-
out & ruling. '
1. Did the residuary clause of the will of James Shannahan create
a trust in favor of the plaintiff?
2. If so, is the $4,000 Kate gave the plaintiffs to be treated as a
partial performance of this trust?

William H. Barry and George B. French (Mr. Barry orally), for the
plaintiffs.

Tuttle, Wyman & Starr and Doyle & Doyle (Mr. Tuttle and Mr.
Willard Wight orally), for the defendants.

Young, J. 1. James Shannahan and his wife were both well along
in years when he died; and they had lived together for many years.
When the residuary clause in his will is read in the light of these facts
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it seems probable that he intended for her to use his property as her
own as long as she lived, but if she had his real estate or its proceeds
when she died, he intended that the plaintiffs should have it. As she
had the proceeds of the land she had sold when she died it vested in
the plaintiffs under James’s will.

2. When Kate’s will is read in the light of the situation as it
existed at the time of her death it seems probable that she thought
James had given the plaintiffs too much, for while she gave them
what was left of his land, she only gave them half of the proceeds
of the land she had sold. It is obvious, however, that she thought
she was complying with the request in James’s will, for the bequest
of $4,000 was accompanied with the devise of the remainder of his
land. The bequest to the plaintiffs of $4,000 in Kate’s will should be
treated as a partial performance of the request contained in James’s
will,

Case discharged.

All concurred.
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Epwarp ReEyxorps v. MAINE MANUFACTURING COMPANY.

An employer putting a,servant to work upon an appliance which has broken a
number of times in several years past can be found to have been chargeable
with knowledge of its liability to break, and guilty of negligence in failing
to warn the servant, who was inexperienced in the use of such appliances and
blamelessly ignorant of the liability of this particular appliance to break.

If the use of a simple safety device would prevent injury to the servant in case
the appliance should break, the employer can be found guilty of negligence
in failing to install such a device.

In answer to the employer’s claim that such a device is impracticable, it is com-~
petent to show that it has actually been used, since the accident to the plaintiff,
in connection with the very appliance the breaking of which caused the injury
upon which the suit is based.

A motion to set aside a verdict upon the ground of exceptions taken during the
trial raises no question not raised by the exceptions themseclves. The denial
by the trial judge of such a motion involves a finding that the matter to which
the exceptions related was not prejudicial or harmful to the excepting party,
and did not render the trial unfair.

Casg, for negligence. The plaintiff, an employee of the defendants,
was injured by the breaking of a kingbolt on a wagon which he was
driving.

Trial by jury and verdict for the plaintiff. A view was taken by




