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appreciate the precise way an accident might occur by reason of their
defective equipment. “If there is some general probability of danger,
the duty to anticipate it and give it attention arises according to the
circumstances.” Kenney v. Len, ante, 427. The defendants contend
that the accident was caused solely by the act of the boy who was
fishing, and therefore the defendants cannot be held liable. This
contention cannot be sustained. It can be found from the evidence
that if the equipment of the defendants had been in a proper state of
repair, then the act of the boy could not have caused the accident,
but that his action and the defective condition of the defendants’
wires concurred in causing the accident. Whether the defendants’
negligence was the proximate cause of the plaintiff’s injury is a
question of fact for the jury to determine (Prichard v. Boscawen,
78 N. H. 131, and cases there cited; Derosiéer v. Company, post,
451), as there is sufficient evidence upon which that issue of fact
can be decided. It can be found that the defendants were negligent
in maintaining their equipment, and it cannot be held that the
evidence conclusively established that such negligence did not con-
tribute to cause the plaintiff’s injury. Consequently the case should
be submitted to the jury.
Exception sustained.
All concurred.

Merrimack, %
Jan. 26, 1925.

WiLniam’ A. Foster, Ea'r, Ap’t, v. Grorge E. FARrRAND,
' ' State Treasurer.

Under the New Hampshire constitution, property cannot be classified for pur-
poses of an inheritance tax upon any other basis than that of property taxable
and non-taxable. ’ N

An inheritance tax law imposing rates of taxation upon property passing by
inheritance or devise, varying with the degree of relationship between the
recipient and the decedent, is unconstitutional and void.

The declaration that a statute passed as an amendment to an earlier statute is

_ invalid does not affect the validity of the earlier statute, which simply stands
unamended.

The federal inheritance tax is not a charge against the residue of the estate, but
should be prorated among the legatees.

APPEAi from the"assessment of an inheritance tax under Laws
1923, c. 62. Facts agreed. Henry A. Emerson died in 1924, testate.
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His will was executed in 1914, and codicils thereto in 1916 and 1920.
The will gives various legacies to a nephew and nieces, and others to
those more remotely related to the testator and to persoms not
related to him.

The state treasurer deducted the whole federal estate tax from the
residue of the estate, and then assessed a tax at the rates preseribed
by the act referred to. Upon appeal to the probate court the assess-
ment was affirmed, and upon appeal therefrom to the superior court,
Sawyer, J., transferred the following questions without ruling:

1. Whether Laws 1923, ¢. 62 is unconstitutional.

2. TIf it ig, did it repeal Laws 1915, ¢. 106.

3. Should the federal estate tax have been prorated among the
several legatees?

Foster & Lake (Mr. Foster orally), for the plaintiff.

Joseph S. Matthews, assistant attorney-general (by brief and orally),
for the defendant.

Puasuer, C. J. The legislature of 1923 enacted in substance that
all property passing by will or inheritance to a spouse, ancestor or
descendant should be subject to a tax of two per cent, that pass-
ing to near collateral relatives to a tax of six per cent, and when
passing to others to a tax of ten per cent. Laws 1923, c. 62. Acting
under this statute, the state treasurer assessed taxes at each of the
higher rates. The executor’s appeal to the probate court, and from
thence to the superior court, presents the question of the constitu-
tionality of the statutc under which the tax was laid.

In Williams v. State, ante, 341, the question of the constitutional
limitations upon the power of the legislature to impose inheritance
taxes received exhaustive consideration. It was then held that those
limitations preclude any variation in the rate of the tax, that such
was the import of the original decision passing upon the constitu-
tional amendment of 1903 (Thompson v. Kidder, 74 N. H. 89), and
that the advice given in response to a request from the house of
representatives in 1911 (Opindon of the Justices, 76 N. H. 599) to
the effect that the rate might be varied as to those standing in
different relations to the decedent, was unsound.

The statute involved here differs from that under consideration in
Willzams v. State, supra, in that the tax rate under the former statute
was determined in part by the amount of property passing, while
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here it depends entirely upon the relationship of the taker of the prop-
erty to the decedent. It is urged that this difference between the two
statutes is of such a character that the act of 1923 may be sustained
without in any way impairing the authority of the decision that the
act of 1919 was invalid. It is true that the precise question here
involved — classification by relationship — was not the only ground
for the adjudication in the former case. But it is equally true that
the decision is put upon both grounds. ‘The question raised is as
to the validity of classification by. the value of the property passing
and according to relationship to the decedent.”” p. 344. The rea-
soning upon which that decision rests forbids classification of any
kind, save that making property taxable or non-taxable. Because
that decision was founded upon this proposition, it was deemed
necessary to consider there the question now presented. The argu-
ment for the.state then was that, since there could be classification
based upon relationship (as the house of representatives had been
advised), therefore other reasonable classification or gradation was
permissible. In the consideration of this argument, the advice
theretofore given was reéxamined, and was held to be incorrect. The
decision in the Williams case rests solely upon the proposition that
“The only classification . . . is between taxable and non-taxable.
Any other classification for taxation of property or rights is contrary
to the equality of rights in the constitution as it has been interpreted
since 1784.” p. 351.

That conclusion disposes of the state’s contention in the present
case. An inheritance tax can be laid at one common rate, and the
constitution as it now stands requires that the tax shall not be laid
in any other way. The subject received full and adequate considera-
tion in the very recent case referred to, and a further elaboration of
the matter seems unnecessary at this time.

In the assessment of the tax the state treasurer and the probate
court deducted the entire federal estate tax from the residue, rather
than from the several legacies, and the question of the legality of this
action is transferred. The question is settled by Williams v. Siate,
ante, 341. The tax is to be prorated among the legatees. The sug-
gestion in the state’s brief is evidently based upon an inadvertence.
It is there said that the will was made before Fuller v. Gale, 78 N. H.
544, was decided, and that therefore the reasoning in Williams v.
State, supra, to the effect that wills made after the decision in the
Fuller case was announced are presumably executed with knowledge
of the rule there laid down, cannot apply. A codicil to the will was
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made as late as 1920, and every codicil includes a reéxecution of the
will. Loverin v. Eaton, 80 N. H. 62.

The question whether the act of 1923, if unconstitutional, repealed
the inheritance tax law of 1915 (Laws 1815, ¢. 106) is also trans-
ferred. Laws 1923, ¢. 62, does not purport to repeal earlier laws.
It is in terms an amendment of an existing statute. As the amend-
ment fails, the earlier statute stands unamended. Williams v. State,

ante, 341, 353, 354, and cases there cited.
Appeal sustained.

All concurred.

Merrimack, %
Jan. 26, 1925.

Eva Drrosier, Adw'z, v. New ENeLanDp TrELEPHONE &
TrrzeraPr COMPANY.

While the construction of a contract or other written document primarily pre-
sents a question for the court, yet, when the construction or application of the
document involves the determination of questions of fact outside of the
writing, the intention of the parties may be submitted to the jury upon proper
instructions.

The construction put upon a writing by a jury is reviewable in the supreme
court, when the writing and the evidence are fully transferred.

The violation of a rule of a corporation obviously designed to guard against a
particular danger cannot be relied upon as proof of negligence when the injury
was caused by another danger which the rule was not designed to guard against.

A custom of a corporation to do what its rule requires cannot be given a broader
interpretation than the rule itself. The rule and custom might be admissible
as evidence of the kind of protection which would be suitable if protection
againgt the danger which caused the injury were found to be a duty of the
defendant.

\Teghgent intervention of a third person which is a necessary element in the

\ causation of the injury does not necessarily exonerate a defendant who was
bound to anticipate and guard against some intervention which might have
caused similar results.

Liability for injury due to negligence does not depend upon anticipation by the
negligent party of the exact way in which his wrong is to become operative
and cause injury.

Upon the issue of fault, likelihood that an event may occur is a material fact,
gince the outlook is toward the future. But upon the issue of proximate
cause the inquiry concerns events that have become facts, and the antecedent
probability of such results occurring from the negligent act is immaterial.

One using the premises of another by invitation has the right to assume that




