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a1920, every includes reexecution of theas and codicilmade as late
Eaton, H. 62.Loverin v. 80 N.will.

unconstitutional, repealedif1923,whether the act ofquestionThe
1815, 106) also(Lawsof c. is trans-the inheritance tax 1915law

repeal earlier1923, 62, purportc. not to laws.doesferred. Laws
existing the amend-of an statute. Asis in an amendmentIt terms

State,fails, stands unamended. v.ment the earlier statute Williams
there cited.ante, 341, 353, 354, and cases

Appeal sustained.
All concurred.

)Merrimack,
26, .Jan. 1925­

TelephoneEnglandAdm'x, &v. NewDerosier,Eva
Telegraph Company.

primarily pre-written documentof contract or otherconstruction aWhile the
court, applicationquestion yet, or of thewhen the constructiona for thesents

questions ofof of fact outside thethe determinationdocument involves
jury upon properparties maywriting, be to theof submittedthe intention the

instructions.
jury supremeput upon writing by a is reviewable in theaThe construction

fullywritingcourt, the evidence are transferred.when the and
obviously designed guard againstcorporation to arule ofThe violation of a a

upon negligence injurydanger proof of theparticular relied as whencannot be
designed guard against.dangerby rule was not towhich thew'ascaused another

requires givencorporation rule be a broaderdo what its cannotA custom of a to
mightinterpretation rule The rule and custom be admissiblethan the itself.

protectionprotection ifwould bethe kind of which suitableas ofevidence
dutyinjurydanger be a ofagainst the were found to thethe which caused

defendant.
necessaryperson inis element theNegligent of third which aintervention a

necessarilyinjury defendant whoexonerate a wasthe does notcausation ofV
mightagainstanticipate guard whichsome intervention haveandbound to

caused similar results.
bydepend upon anticipationnegligence theLiability injury does notdue tofor

wrong operativewayparty in his is to becomenegligent of exact whichthe
injury.and cause

fact,mayfault, occur is a materialan eventUpon likelihood thatthe issue of
proximateupon issue ofBut thetoward the future.issince the outlook

facts, and the antecedentinquiry events that have becomeconcernscause the
occurring negligent is immaterial.from the actprobability resultsof such

rightby thatthe to assumeusing premises of invitation hasanotherOne the
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they reasonably use,are in condition hissafe for in the absence of indication
contrary, inspectand discoveringthe is not bound to them with ato view to

possible danger negligencedue to in their maintenance.
A motion limit the to be forto issues retried the correction of errors should

'ordinarily superiorbe addressed to the court in the first instance.
jury erroneouslyhaving culpablebeenThe allowed to find the defendant’s

its<contract) plaintiff’sown of .employer,^violation of its rules and with the
prejudice createcTmay findingis obvious the thusit that have affected the on

damages, theand whole case must be retried.

Case, negligence. intestate,for Derosier,Plaintiff’s Albert an
Traction,employee Lightof me andManchester Power Company,

climbing polewas electrocuted while a owned and used in common
by employer polehis and the defendant. The uponwas situated the
westerly Arlington Street, northerlyside of and the side of Williams
Street, junction. pole originallyat The bytheir was owned the

years byhad companies.but for been usedsome both^defendant
pole jointto the the had become property byPrior accident a written

agreement under which the defendant had assumed the maintenance
pole, party agreed place,of and each hadthe “to maintain and be

solely responsible arms, wires,for its cross fixtures and and for the
employed by it inelectric currents the conduct of business,its and

any damages persons property solelyfor to or due to its act or
. .neglect.

uponAt the of the accidenttime the defendant maintained this
eachpole cables, supported by messengertwo a wire. The cable here

particularly involved, 1,more and known as No. extended north
Arlingtonsouth poleand on Street and attached to the onwas the

by suspension point ground.side a bolt at a 21street feet from the
cable, 2,other No. parallelThe known as which was to oneand foot

1, Arlingtoncable came onabove No. south Street and dead-ended
eyebolt- pole,an the north side of westerlyat on the where it turned

coveringsto Each cable was enclosed in leadWilliams Street. about
garden hose, suspended byof a and was clips,the size metallic about

messengerinch its messengeran below wire. The wires and cables
grounded. jointThese fixtureswere were maintained beforethus

ownership. had no arms,The defendant cross and no other wires or
pole.uponfixtures the

company upon poletraction (1)maintained the a doubleThe.
long extendingfeetarm, eight west,and east andcross which carried

easterly end,upon its and somewhat over four feet above the defend-
cable, power charged with current;ant’s lower wires 2300 volt electric

single parallelarm(2) arm,a to this double feet higher,cross but two
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of voltssecondary lighting circuits 110carryingsupporting wires
extending(3) a buck armvolts;of 3000lightand circuits somearc

supportingsingle arm andbelow thenorth south two inchesand
long,arm feet(4) mast twelveStreet; adeflected to Williamswires
lowerdefendant’spole feet theattached the about two aboveto

byplacedirection, insoutheasterlyin heldextending acable and
an arcat its' outer endguy supportingpole,from the and itselfwires

guy containedThese wireslight position lightin both streets.a to
defendant,theno the of its contract withinsulators. Under terms

ininsulatorcompany insert a strainrequiredThe totraction was
eight feetsix toevery upon jointly point fromguy poles,used at a

horizontally from pole.distant the
armupper crosscompany’sfeetAbout two above the traction

fire-alarm wires.occupied city police andbywas an arm the with
theportion ofUpon of the lowernortherly southerlythe sideand

inchesapproximately 18pole pins ofthere were iron at a distance
beinguppermost pinapart, climbing, thealternately placed for inuse

Derosiercable.between two and three below the defendant’sinches
foundit could beclimbing spurs,was andequipped with irons or

formerly thebeen inexperiencedthat he was an He hadlineman.
employ.defendant’s

infellow linemanDerosier, anightThe the withbefore accident
vicinity theofthecharge work, “ground”of the tohad traced a

arc andin thepole. a crossBelieving due tothat the trouble was
downthe armsecondary leading from the buck110 volt wires

toplanningpole,Street,Williams theDerosier to ascendstarted
getpass he couldpositionabove the cable to a wheredefendant’s

ascendeda Hesuspectedbetter proximityview of the of wires.the
climbing spacethe pole side, and, swingingfrom intothe street while

left handon histhe south cable withpole, graspedside of the the
2300body aand receiving throughthe mast arm hisright,with his

the tractionvolt fromcurrent which had armescaped to the mast
sup-guysitscompany’s power ofthrough onecircuit contact with

porting opinion.the arm. appearOther in thefacts will
Branch,byby juryTrial plaintiff.and verdict for Transferredthe

charge, toJ., upon theevidence,the toexceptionsdefendant’s to
andnonsuitcharge,refusal to for aand the of its motionsto denial

for a directed verdict.

C. NilesRobert EdwardUpton, King,W. Peter andJ. John M. Stark
(Mr. orally), plaintiff.Niles for the
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(ofDrew orally),& Carr Pitt F. forMassachusetts; Mr. Drew the
defendant.

Snow, plaintiff’sJ. I. It was the contention at the trial that
injuries to by cominga lineman in contact with the defendant’s
telephone company’s electricitycable and the traction were nat-
urally apprehendedto ordinarybe from the usual and method of
doing a work,lineman’s and that wasit therefore the defendant’s
duty provide against byto danger guardthat ainstalling arm above
the cable which supportwith Derosier in In ofcame contact. this
position plaintiff upon adopted bythe printedrelied a rule the de-
fendant upon provisionand a itssimilar in contract with the traction
company poles.' providedfor jointthe use of Each for the mainte-

guardnance of arms theabove defendant’s cables under circumstances
prescribed.therein placed uponReliance was the customalso earlier

of the to guard arms,defendant maintain such of which it was claimed
gavethe rule simply expression.and contract written

There was that,evidence from which it could be forfound some
yearstwelve or prior accident,fifteen to the whenever the defendant’s

cables directlywere jointly polesto used wooden withinattached
six feet light bybelow electric wires supported pole,the same it was

practicethe guard arms, paralleldefendant’s to maintain with and
three fourths an an suspensionof inch to inch the sup-above wires
porting arms, long, thick,its cables. These four feet four inches and
three and half wide, pole by lagsone inches were fastened theto or

year precedingbolts. The last putthe accident the defendant into
effect rules jointlyfor the construction ofand maintenance used

pole lines,wooden portion reads,a ofmaterial which a“Where sus-
pension wire, carrying Class C. or wires, directlycable is attached

poleto suspensionthe the seventy-twoand wire is less than inches
below the space,lowest Class B. in the B.attachment Class a wooden
guard arm pole immediatelyshall be attached to the above and
substantially parallel suspension guardto such wire. The arm shall

forty-eightbe at least in length securelyinches and shall be fastened
pole.to poles, turns,the corner guardOn where the cable the arm

placed alongshall be climbing pole.”the of theside The defendant’s
C., lightcable and company’swire were of Class and the wires above
Contemporaneously adoptionwere Class B. attachments. with the

of agreementthese rules the defendant entered into a written with
light company, material'provision reads,the a of which the“Where

messenger lightis placedwire below the electric it shalllines be
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belowupon pole a not than four feetthe at vertical distance of less
by Lightingoccupied Company.the the Wherelowest cross-arm

messenger light at a distancethe wire is below the electric lines and
carrying those(6)not theexceeding six feet from lowest cross-arm

point ofmessengervertically to at thelines measured the wire
poleTelephone place upon the im-support, Company shallthe

substantially parallelmediately messenger wire, butabove the and
thannot lesstherewith,not a wooden cross-armin contact standard

theat to(4) length,four in which be fastened its'centerfeet shall
lag bolts.”pole equivalent atby the of least two standard cross-arm

ofevidenceplaintiff practice,The the rule and contract asoffered
situation, andrecognition by dangersof of thethe the defendant the

protection guard in the manneras the of a arman admission that
insafety of linemenprovided by requiredthe for therule was

con-injured. Herthe in at thesituation Derosier was time he was
designedguard provided bythat for the rule wastention was the

indangers coming contactto all the a lineman ran ofminimize that
time;defendant’s the samewith an electric current and the cable at

theinstalled, preventedrequired guard,the if would havethat
there-t’s it wasfailure to install

defendantOn the other hand the
designedby notg,uo,±u.wuucuuou vuau uaiu the rule was±OHuired

toinjuryprotection against danger caused theto furnish the which
the linemanDerosier, purpose solely for the use ofbut that its was

above, asworkingas a foot while he was on the electric wiresrest
andprotectiona to defendant’s wireboth to the lineman and the
armguardquestion purposecable. thus as to the of aThe raised

contract, submittedunder the rule and custom of the defendant was
juryto the instructions.with

Notwithstanding or otherthat construction of a contractthe
court,primarily presents questiona for thewritten document

application the documentnevertheless, when the or ofconstruction
writing,thequestionsthe determination of fact outside ofinvolves of

jury upon properparties maythe the to theintention of be submitted
165, v.151, 166;H. FolsomHoyt,instructions. v. 33 N.Bartlett

521;513,H.Plumer, 469, Tenney,43 N. H. Field 47 N.472; v.
426, 428;Brown, 93, Bartlett, 64 H.98;Hall v. 58 N. H. Robin v. N.

458, rights partiesIn of theCarr,Hill v. 78 N. H. 460. ease thesuch
abundantly by chargecan the or refusalprotected exceptionsbe to

is,charge. adopted,to is constructionWhichever method such
court, writing evi-however, byreviewable the and thethis when
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fully transferred,or theydence facts are as are Kiddhere. v.
160,Co., 170;Traction N. H. Green, 557,74 Kendall H.v. 67 N.

562, Dana, 483,N. H.568; Emery v. 76 486.
legal principles equallySo far as the here under applydiscussion

rule, provisionsto the contract and the the two will be treated as
and referred to as the rule. The requiring guardone rule a arm

of negligenceabove cables is valueless as evidence the defendant’s
unless it can be construed as an byadmission the of adefendant
duty plaintiff,owed of performancethe the failure the of which ^

injury.in Co.,resulted his Carr v. Electric N. 308,70 H. 310. If
designedrequired guard onlythe was protectto fromlinemen the

ordinary risk of double contact with the and thedefendant’s cable
wires, manifestlycompany’selectric it help plaintiff,does not the

byrequiredsince the fortyelectric wires are the besame rules to
suspension wire,inches above the defendant’s and had notDerosier

dangerreached the To the plaintiff purposezone. avail here the
broader, or,must have been much be explicit,to it have in-must

protection linemen,the climbingcluded of while poles, from un-
expected dangers arising escapedfrom electric current.

explicitlythe does guardWhile rule not define the purpose of the
arm, purpose reasonablysuch seems clear. The fact it is re-that
quired only suspensionthe is seventy-twowhen wire within less than

wires, which, seen,inches below the lowest electric weas have must
in any forty suspensionevent be inches above the supportingwire

cables, gives strongthe rise to that, guarda inference so far as the
designed protect linemen,arm to it preventwas was to their contact

chargedat one and same withthe time the wires above and the
grounded or, expressed byasbelow;cable the divisiondefendant’s

—byforeman, plaintiff witness,the as a preventcalled to the linemen
messengerorstanding workingfrom on the cable wire when on the

light It is plaintiffelectric above. true thatwires the is not bound
by testimony, but no fairlythis witness’s other isinference deducible

language uponfrom the of the rule. The fact poles,that corner
turns, guard placed along climbingwhere the cable the is to be the

pole,side the is with naturalof consistent the inference to drawnbe
bodylanguage rule, modifyfrom the of the of the and does not or

expressed.enlarge apparent purposethe therein Nor theis fact
poleclimbing been, were,linemen in a hadthat and accustomed to

take, objects (including arms) theyany guardhold of which could
competent promul-of thereach, evidence defendant’s intention in

obviouslygating dangersthe The rule deals therule. with direct
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charged groundedof wires with thearising proximity thefrom the
danger both to the defendant’s wiresa manifestcable. Here was

abundantly justifiedlineman which thepersonand to of thethe
inappliancesfixtures or are mentioned theregulation. otherNo

language purpose tonothing in the which discloses arule. isThere
sources, as from current fromagainst dangers unexpectedfromguard

by appliancesofmeans other defectivedefective transmittedwires
that the rulepurposeTo the of wasto unmentioned fixtures. hold

inject meaninginto a not ex­is to the ruledangersto minimize all
applied subject uponthepressed to matter whichby its terms when

purpose fairlya notimputeis and to the defendantoperate,it to to
onlanguage. The violation of rule which itsdeducible from the a \

property of and thedesigned guardface was to the the defendant
very dangeragainst one obvious cannot be reliedperson of a lineman

injury byupon negligenceas of when the was caused anotherproof
against.danger designed guardnot towhich the rule was McGlauflin

Railroad,v. 230 431.Mass.
that, independently of theplaintiff, however,The contends rule

guardsto above itscontract,and the custom maintaindefendant’s
seventy-two ofsuspension inches thecables and wires when within

above,electric in of the of linemen to use suchwires view habit
climbing, ofguards in is from which an admission the de-evidence

onlynegligencefendant’s can be inferred. Since the custom was
gave expression,it it iscoextensive with the rule which written

subject unexpressedofinterpretation. Anto same admission anthe
purpose implied adoptionfrom is a likeis no more to be its than
purpose adoptionfrom of rule. As the habitto be inferred the the

applied everythingof peculiar guardlinemen was not to arms but to
noreach, knowledgewithin the the moredefendant’s of custom

explains ofpurpose guard purposeof a than does the thethe arm it
pole ofevery appliance capablemast arm and of other the aon

byconjecture sayis mere its cus-hand-hold. It to that the defendant
maintaining againstof guard, obviously necessary protecttom toa
contact, in mind, chargeablea direct therefore was with anhad and

dangers.admission, guardthat the arm intended to minimize allwas
rule,by foregoingIt is thenot intended the to hold that the

installing guard the de-contract the of arms aboveand custom
of kindafendant’s cables are not one or all admissible as evidence

protection of theprotection might be to be ifof which found suitable
duty lies incable found to a of the defendant. The errorwere be

inconsideredthe use made of the As it was admitted andevidence.
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proof of a fact for competent,,which it was not it follows that there
has been a mistrial.

II. plaintiffthe goWas entitled to juryto the on grounds?other
In support of its motion for a directed verdict the con-defendant
tends, (1) that it dutydid not guardowe Derosier a to groundedits

(2)cable; that guardthe absence of a arm was not the proximate
cause of (3)the andinjury; that Derosier was not in thehimself
exercise of due care. A questionsconsideration of these calls for a
further statement of facts.

There was no or proximityevidence claim that the of the mast
arm and cable was or that the cable properlyunusual was not
grounded. thingThe abnormal was the charged condition of the
mast arm. This was due to a combination of and events.conditions
The mast arm in position bywas held its horizontal supporting guya
reaching from eyeboltits outer to anend in pole pointthe at a
above upper arm,the incross and its lateral position by spreading
guys likewise attached to its outer end and to bolts on sideeither
of polethe pointat a below said cross arm. pole, byThe ofreason

ageits and the lateral tension of cable,the Williams Street leaned
noticeably west,toward the because of which the mast arm had a
tendency to inswing that easterlydirection. The spread-one of the
ing guys yieldedhad so far to the resulting strain that the mast arm
had swung westerly supporting guyuntil the had income contact
with one of the guy2300 volt wires. The throughhad worn the
insulation top chargedon the of the wire, permitting direct contact.
By ofreason the absence of an in guy,insulator this the mast arm

become,as guyswell as the had charged. Enumerated in an order
most convenient for understanding, these conditions and events

(1) pole, (2)consisted of the lean of the the yielding easterlyof the
guy gravitylateral to the actingforce of lamp,on the mast arm and

(3) breakingthe down of the uponinsulation wire,the 2300 volt and
(4) the absence of a strain insulator in supporting guy,the permitting

electricitythe to flow to the mast arm. The accident would not
have happened in the anyabsence of one of these conditions or

in the chain of sequencecausation. Their in point of time^events
conclusively fixed,is not but it could be found on the evidence that

polethe had leaned for “weeks” “months”;and supportingthat the
guy rubbing uponmust have been the 2300 volt wire for a con-

periodsiderable of intime order to throughwear a hole insulation;its
that no insulators had ever been inserted in guythe since the mast
arm was installed.
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occupation andpole jointthe forthe defendant furnishedWhen
maintenance, duty com­it assumed a to the tractionitsundertook

pany’s ordinary in the defendant’slinemen to do what the man
keep polemake and the safe for climb­situation would have done to

upon theing. duty Derosier, rightfullyto whoIt owed this was
support forpole. undertaking providedefendant’s was toThe

equipment appliances by misplacement wasand whose contact
obviously consequences. foundfraught perilouswith It could be

performance duty main­requisitethat the first in the of that was to
position pole,tain the or normal of the view to whichvertical with

greatit Themust be assumed that all attachments made.were
peril guarded against escape dangerousto be the of a electricwas
current, potential presence unexpected places.in Theand its
leaning pole consequent swingingof the of the mast armand the

manifestly peril.would increase the chance of the existence of this
Anything brought guy carryingthat the inwire contact with wires

escape. oughtcurrent would facilitate such Whether such a result
anticipated guardedto against, thoughhave been and even the

company agreed preventivetraction had to take other measures
(Pittsfield, Company Company, 546, 547), plain&c. N. H. av. 72 was
question dangerof greatfact. The to be encountered so and sowas

ordinarysubtle that it could be found that the man would have
every precaution prevent Upontaken reasonable to its existence.

such facts negligentlyit could also be found that the defendant set
“beyondin power stop safelymotion hisforces to or direct.”[its]

Manchester, 214,v. H.Underhill 45 N. 218.
question duty anticipate negli-But the of the defendant’s to the

gence of company may reckoningthe traction be inlaid out of the
the failing properlyconsideration of the in todefendant’iTlauh?

pole. being duty onlymaintain the Precaution a so far as there is
anticipate results,occasion to arguedit is that there is no breach

dutyof only injuriouswhere the result to be encountered is one to
part bybe caused in concurring negligence party.the of a third

one can duty anticipateWhether ever be held to a provideto and
against probablethe possible negligenceor future of such third
party question uponis a which the authorities are agreed;not but

necessaryit is dutynot to consider it here. The to take care to
prevent contact of the bywires is here shown independentfacts of
the company.fault of the traction It could be found that the
defendant anticipated negligentshould have that a maintenance of

polethe swing,would cause the mast arm to inthe wires to come
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itConceding thatescape guy.contact and the to tocurrent the
companyanticipate negligencewas not bound to the of the traction

itsinsulator,failing stopin the ofbyto current the insertion an
thereby takeNeglect partyfault is not tonegatived. of a third

to of defendant’sprotect plaintiffmeasures the from the results the
H.73 N.Company,fault does not excuse v.the defendant. Stevens

dueescapeThe of was159. the current from its intended course
conditionproperto the carelessness of It not athe defendant. was

guy.of Thatpartto allow the current to be in even an theinsulated
' permittedfault, company,with the fault of thecombined traction

othercharged. wrong priorthe mast arm to be to theNeither was
oflegalin the resulttime,a sense. Both had for andexisted some

joint Derosier en­dangertheir existence the ofwas creation the
countered.

broadly, partits toduty companyStated it dowas the of each to
Manykeep' the differentescapingcurrent from from the wires.

merelyduty notmight escape.casualties anyresult from The was
guard against keep theto certain use care toaccidents. It was to

escapedplace, guardcurrent in to anagainstits and so accidents due
duty dangerous.isescapedcurrent. The existed anbecause current

rightduty being established, gives plaintiffThe thus aits breach the
of thirddamage negligenceof action if aensues. The fact that the

person immaterial, the latterdamageconcurs to thecause is unless
proximateso usuallyfault intervenes as to be what is called the

cause, injury.theand to former ofrender the fault the mere occasion
In supposed questionthe case last is one of defendant’sthe not the

legaldereliction but of cause.
jurisdiction.has inprinciple frequently appliedThis been this

1,In couldCompany,Ela v. 71 N. H. it was held that the defendant.
securing againstin properlybe found to for wiresbe fault not its

falling highway, grew alongside and the treesinto because woodsthe
by onemight wires, mightbe or thereblown across the be felled

Itusing due established the defendant’s dereliction.care. That
wrongfulnegligencewas also if theheld that such combined with

injuryof wouldcuttingact the man trees to cause the the defendant
only theexception suggestedliable. is he felledbe The that “If

theagainst forcingthe of them intotree the wires with intention
plaintiff’shighway, might proximatehis act cause of thebe the

injury.” Ib. 4.
386, that theCompany, 73 N. H. there was evidenceIn Hamel v.

might removeought anticipatedto have workmendefendant that
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shafting plaintiffthe wasbearings of a whichthecaps fromthe
consequently the defendant should haveand thatturn;required to

establisheddanger. Failure to warn theof theplaintiffwarned the
by acapsof thethat the removal fellowfault. The factdefendant’s
heldcircumstances, negligenta act was to bewas, under theservant

injury.concurring cause of themerely adefence, butno
473, defendant con-470,H. theCompany, 74 N.In v.Vaisbord

planks unfastened and liablein its mill and left thestagingastructed
strikingmill or of theof the thefrom the vibrationfall,to either
the defendantby employees. This showedby trucks moveduprights

and the fact thatmaintaining staging”;such ain “forto be fault
by negligent act of anotherinduced theplanka wasthe fall of

moving did not exoneratestriking upright a truckin an withservant
defendant.the

stronger presentthan thefor the defendantcases wasEach of these
strictly anparty was inter-in each the fault of the thirdone in that

by theupon negligent situation createdacted avening one which
constructed,the line wasLynch felled the tree after wiredefendant.
plaintiff hadcaps after the uninstructedthe arborKelley removed

shafting, propelledtruck wason the and theput tobeen work
the rulestaging. They plainly establishcompletedagainst the

partan essential ofnegligent which isfact interventionthat the of
defendant was boundnecessarily exonerate a whonotcausation does

mightagainst intervention whichprovide someanticipate andto
uponthis conclusion restsresults.caused similar Whetherhave

duty by proof of failureof establishedbreach ispropositionthe that
ormay negligent,be becausechance that othersanticipate theto

entirelyreasons, maderequired other is notforprecautions were
hypothesis.they upon the latterApparently restby the cases.clear

rule here thatestablishedharmonizes with the wellThis view
guilty ofdefendant has beenquestion whether the“Upon the

applies. Minotanticipation v.rule of reasonablenegligence, the
fault321, and cited. .But when his317,H. casesRailroad, 73 N.

application upon the issue ofestablished, the rule has nohas been
Dodge,548, 552; Tuttle v.Bowley Duca, 80 N. H.damages.” v.

304,H.80 N. 311.
reasonableness, theanticipation is one ofas toBecause the issue

assuming for thethat reasonbeen made ofhas sometimeserror
damage is the test.sufferedanticipate precisethedefendant to

here.The law is otherwise
anticipate inflictionto thequestion is whether reasonA closer
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way liability. Indamage particularin this is decisive ofof some
may In Elageneral sense it be said to be so. the case thea rather

dangeranticipatehad reason to from fallendefendant must have
ifIn the defendant bound to know thatwires. the Hamel case was

likelyshafting an accident was toworkmen turned the liberated
apprehension injuryof from aoccur. And in the Vaisbord case

anticipatesense to adversefalling plank was essential. In this reason
liability.required establishresults is to

liability beyond this,limitation of does not here extend soThe
Anticipationfar the issue of the defendant’s fault is concerned.as

way wrong operativein is to and causeof the exact which its become
were, justinjury required.is If it then the three cases citednot

wrongly inadequately appre-considered. Thewere either decided or
danger wires, stagingof from fallen insecure or uncontrolledhension

shafting, fairly comparable escapingis to that from an electric
wrong to be addedAnticipationcurrent. of how the defendant’s was

inmade efficient is no more essential here than it was theto and
earlier cases.

inThere sufficient evidence that the defendant was fault.was
injury question,is a different to whichWhether that fault caused the

apply. legal questionother been more dis-considerations No has
legal cause, commonlycussed in the cases than this one of or as it has
Very manytermed, proximate attemptsbeen cause. have been

a determinemade to frame a definition or state test which will
liability in all of these at-whether there is or is not cases. None

necessarilytempts Their fromhave been successful. failure results
essentially fact,problem. questionthe nature of the The is one of

1,jurisdiction. Company, 3;in Ela N. H.and is so treated this v. 71
Boscawen, Monroe, H.131;Prichard 78 N. H. Robertson v. 80 N.v.

258, any upon262. a conclusionWhether there is evidence which
wayone or the other could be based is matter of law. Searle v.

Park, 311, 312; Gage Railroad, 289, 295;68 N. H. 77 H.v. N. Morier
Hines, ante, 48, manyin resulthappensv. It that cases the is so54.

anyimmediate that the not admit of other conclusionevidence does
responsibility. in incon-than And other cases the causation is so

entirelyfar clear that the lawsiderable and so removed that it is of
administered,responsibility, presentat and cannotas understood

litigatedlay ground legalof But the of thehold it as for action. bulk
They present ques-lie each a faircases between these boundaries.

particularfact, upontion of to be decided the circumstances of the
case.
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issue,Upon causation, may questioneach fault and there be a of
dutylogical relation of events. As to this looks to the future;the

probability. being duty onlyofit is a matter Precaution a so far
results,apprehend questionis reason to the ofas there the reasonable

sequence of events becomes incontrollingand natural material and
legal duty requiresas to orinquirythe what one to do refrain from

being duty anticipate,ofdoing. The issue to likelihood or unlikeli-
turninghappening point.of a future is thehood We are not here

question causation,dealing duty. viewpointthe of but of Thewith
presentfrom the toward the future.is

—•upon question dutythe second whether a ofBut breach caused
—damage inquirythe concernsrecoverable events that have become

happened. probabilityThis has The issue offacts. result is not
controlling one, beinginquirya the for the efficienthere cause.

Smith, 103, 223,in 25 Harv. Law Rev. 303.Jeremiah
argument in case isThe advanced this that the defendant was

anticipate of the company,not to the fault traction and that-bound
ensuing and inthe result was not foreseeable therefore was not law

by arethe defendant’s fault. There cases where the decisioncaused
conclusion, manysupports containing languagethis and more to the

largelyerror hassame effect. The arisen from a to dis-failure
tinguish dutybetween breach of and causal connection. As to the\

Yformer, injury asprobability essential; latter,of is to the it is not.
seem to be axiomatic that the direct and immediateIt would

setting proximately byforce in areresults of motion caused such act.
generalforeseeable are in proximate,But because results held to be

assuminghas made ofthe error been that those not foreseeable are
ofproximate. predicatednever And because a want care cannot be

upon anticipate provide againstfailure to anda an unforeseeable
event, proximateit been assumed that of care cannothas want be the
cause of such an event. Neither conclusion is sound The for-law.

following alwaysofquality dutyseeable an event a breach of is
upon accountability Uponthe issue of formaterial the act. the

causation, quality only operatesof isthis material as it
aspect case,through infrequently-the moral of the which not has

foreseen,the course offthe should havedirected law. He therefore
morally guilty] Causation, distinguished duty,he is as from is

producingofpurely subsequent determininga matter a event. In
remedy,far and ahow the law will trace causation afford the facts

intent, imputable knowledge, justi-as the defendant’s his or histo
ignorancefiable are often taken into account. The moral element is



Company.v.Derosier [81464

wayhas turned close cases one or the other. Forfactor thathere the
even'veryinjury the is astute to discover remotelawan intended

merely oughtthe defendant to haveFor one whichcausation.
stage investiga-ofstoppedoften at an earlier theanticipated it has

as there neitherAnd to those where wasof causal connection.tion
usually accountabilityduty foresee, it hasnor to limitedknowledge

results. This is not because the defendant’simmediateto anddirect
others,in inimmediate cause one case the buta moreact was than

liabilityjustfelt to and reasonable shouldhas been be thatitbecause
further removed when certain elements of faultresultsextend to

jwere Treating turning uponall cases as an issue ofthesepresent /
inhas resulted much of ideasof confusion"Tmmediateness causation

appear greaterof to it is.decisions be thanand made the conflict
inability toto foresee has been held becases whereinMost of the

of the re-plaintiff’s claim causation are those wherean to theanswer
immediate, depended largely upon andbut extrinsicsult notwas

morallyremote,somewhat and aintervening The result wascauses.
morallyliable, thoughought not to be held onepartyinnocent

do not turn on of causa-guilty be. The decisions remotenessshould
plussuch remoteness freedom from moralalone, upontion but

faulty
character.is of that The causation was notpresentThe case riot

operated existingnegligence upondefendant’s anin fact. Theremote
sending guy theIts of the current into the causedactcondition.

charged. it is that it not had thismast be True would havearm to
installneglect companyof the toprecedingresult for the tractionbut

prior by any reasoningfault cannot turnedan this beinsulator. But
neglect companyofsubsequenta Instead of the tractioninto one. the

by the caseacting upon negligent defendant,a situation created the
“Every mightpresents situation. condition ofthe reverse what

pre-stage on the last force is abe called the set which active acted
precedent makeforce; operatecourse no force can to acedent and of
Harv. Rev.subsequent 33 Law 641.force remote.”

byturned into a thedangerous current was forbidden courseThe
It on other-act of farther that course than itthe defendant. went

company.combiningthe fault of tractionwise because of thewould
company ofneglectIf of traction had occurred after thatthe the

knowledge fault,defendant, of the defendant’s therethe and with
fault cause.might ground legalclaim that the later was the solebe to

when, neglect apparentlywashere,But as each committed without
other, case, aspectin most favorable to theknowledge of the the the
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isfault, partyanddefendant, ordinary concurringis the one of each
wrongdoer.a

wrong proximate legalor causewas not theIf the defendant’s
thenot bound to foreseebecause the defendant wasof the accident
theequally thatcompany,the must be truenegligence of traction it

company cause for a similarwrong the traction was not suchof
a co-company was more to foreseeThe traction no boundreason.

Thus it followthan was the defendant. wouldderelictionworker’s
thatwrongdoer escape liability upon groundthethat each would

inproximate injurynot of an which factfault was the causehis
wasoperationthe of the of If either faultfrom fault both.resulted

company.legalother in a sense it was that of the tractionprior to the
againstin ofprecedence importance,as time is the facts arefarSo

the defendant.
thejury upon questioncase for the the ofplaintiffThe made a

neglectpole because the tends to show aof the evidencemaintenance
resultingcoming contact, injuryinkeep from and anto the wires

directly immediately keep guyfrom such the and theand failure to
charged apart.wire

thedutyof claimed at trial the failure ofThe breach the was
guard immediately its cable.to maintain a arm abovedefendant

faulty pole, consequentof the the theEvidence maintenance of
guyswinging charging byof the and the of the contactmast arm

offered, solely, inappears primarily proofto have if not of thebeen
unusually dangerous situation, emphasizing necessity guardthe of a

positionAccordingly, polethe of the not sub-arm. abnormal was
negligent duty Itjury' upon.mitted to the the failure of reliedas

presentthat the verdict could not be sustained on suchfollows
ground recoveryIf there other Rail-ground. (Gagewere no of v.

road, if289, 296), position pole77 N. H. and the abnormal of the
groundnot be an in the reliedcould found to be essential element

(Martel Mills, onlyupon 439, 443), plaintiff’sv. 79 N. theWhite H.
remedy might groundbe petition upona for a trial the of acci-new

negligenceor mistake. As case is fordent the retrial the issue of
polein the maintenance of the has considered.been

plaintiff, however, goThe under the evidence toentitledwas
jury upon uponthe issueto the which the case was tried. It could

pole long period time,be found that the had leaned for ofa weeks
months, resulting guy powerandor that the contact of with thethe

time,had of in-periodwire continued for a considerable that the
had worn As wesulation off and the current been set free.had

30VOL. LXXXI.
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Thefaulty maintenance.seen, continuing^,ofhave it was a case
andknowledge of these conditionschargeabledefendant was with

defendantcurrent. If thedanger escapedof the to theincident
probablethepoleof maintenancedesired to continue a standard
from itswould, dangerous forceeffect turn such aof which be to
personstonormally harmless, it owedappliancesusual channels into

dutyaexpectedrightful presence upon polewhose the was to be
H.Hustis, 79 N.hazard. Collins v.commensurate with the increased

washad been liberated446, 449, the force which450. The fact that
greatlyinvisible, detect, operateto wouldpresenceand its difficult

ordinary man in the defendant’svigilanceto increase thethe of
have been contentposition. that he would notIt could.be found

topartya thirdrely upon performanceto of a contract withthe
loose,provide he had turnedstop dangerousa for a current which

ina barrier didby inspection that suchbut 'would have made sure
ordinary man, permittingfact exist. Or it could be -found that the

haveinspection,such abnormal wouldconditions to exist without
(Willis Company,giveneither of the condition v.notice to linemen

453, by theycare could have455),75 N. H. so that reasonable
formadopted otherdanger,avoided the or that he would have some

methodprotection.of could be found that oneOn the evidence it
affording guardof a above its cable. It isprotection to installwas

standingguard protectiona a linemanconceded that such a is to
working directly uponabove the wires. There wasthe cable while

maintained, alsothat, guardevidence a was it waswhere such arm
aby regardedin it asclimbing,used linemen and that linemen

protection doing. knowledge customthem while so With of thisto
chargeable. cannot, there-and of such reliance the defendant was It

find,fore, mightbe said as a of law that reasonable men notmatter
exist,in toknowledgeview of such and of the conditions it suffered

negligent failing guard groundedthat the in to itsdefendant was
cable.

per-claim toThe that the invitation to Derosier did not extend
mitting. him take of the and therefore the de-to hold cable that

duty (Leavitt v.respectfendant him no in to that situationowed
Company, 597, 598) UponN. H. be the evi-69 cannot sustained.

lay anythingdence that it was the custom of linemen to hold of
climbing, permissiblefor a it to findavailable hand-hold when was

takinghat Derosier’s act of hold of the cable was a reasonable
permission uponnd of to be the defendant’slawful exercise his

in referenceremises and to act as one of his known vocation would
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v.73, True83;surroundings. Company,Hobbs v. 75 N. H.to his
159;73 H.154, N.Creamery, 156; Company,72 N. H. Stevens v.
ante,406, Company,Co., 408;70 N. H. v.Morrison v. Fibre Nolette

222, 223.
thegraspingvoluntary inargued act of DerosierIt is that the

of thepresumed knowledge absencecable, in view of his of the
isitIn far asof the soguard, assumptionamounted to an risk.

dutyknowledge assumption negatived theclaimed that such and
55),54,(Kindellan N. H.by Railway,him v. 76owed the defendant
theoflightin theknowledge assumption weighedmust behis and

thatby claimed factsThepresentedwhole situation the evidence.
linemenexperiencedright expect onlya to thatthe defendant had

lineman,pole, auponbe the and that Derosier was suchwould sent
here.conclusively of the riskassumptiondo not establish his

supra.159, Company,Company, 163;v. 73 N. H. v.Stevens Demars
wouldonlyhe was such as must be foundThe chance took it

seen.by ought to havepresentedbe to his mind what he orsaw
theJohnson, 41,H. whichBoyce v. 72 N. 44—45. The situation

aofcharged knowingdefendant could be the absencewith was
guard Derosierconditions,and whicharm abnormal that withwhile

con-chargeable guard normalwas was the absence of a underarm
Company, The absence453,ditions. Willis v. 75 N. H. 455-457.

Com-guardof him Demars v.the did not tell the whole situation.
thatH. Riordan Itpany, 404; Company, ante,67 N. v. 384. follows

cannot be he risks theit held that assumed the whichunknown
expe-of guard presented. Notwithstandingabsence the arm his

rience, the not in inex-principle puttingcase is different anfrom
perienced unguardedand uninstructed hand saw.uponat work an

guardThe absence is him,of the manifest to it tells him nothinbut
danger.of may damagethe In a causesuch situation he forrecover
unguardedby Bjork Olgiatithe Company,saw. v. H. v.402;79 N.

399, 531,80Company, N. H. H.402-403; Company,Camire v. 79 N.
in533. the of present situation, plaintiff’sPut terms the claimthe
predicated uponcould be guard.the absence of v.the Goodale

York, 454, This, being74 N. H. 455. negligence,found be isto
clearly proximate injuryto ifDerosier’s himself free fromhe was
fault.

is urged negligence conclusivelyBut it that the of isDerosier
byestablished the evidence noand that therefore there can be

recovery. 1915, 148,c. s. The basedargumentLaws 1. advanced is
generally upon proposition that, experiencedthe he line-as was an
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any chargedisman, as as one and to behe knew the situation well
he mustknowledge defendant. It is true thatwith as much as the

pole the cable wasbe held to have known that the leaned and that
generally thegrounded unguarded. He must also have knownand

dangerperil among particularly the ofworkingof electric wires and
charged appliances and acoming contact at the same time within

thatgrounded seen, he did not know wascable. As we have what
fallacy argu-inappliances charged. The the defendant’sthe were

thisassumptionlies in that because it should have knownment the
into accountought argumentfact Derosier. This fails to takeso

inparties. disparityThethe in situation of the twodifference the
knowledge chargeable respective partiesthe arises from theto the

Itpremises.in duties the condition of thedifference their toward
defendant, maintaining a ofcould be found that the condition

premises might great danger,in was bound to know thewhich result
progress Derosier, casually using premises,of events. an invitee the

dan-,knowingdid blame for not thenot know and was not to that
gerous any stepspermitted developcondition had been to without

inbeing settingsee that had not resulted the electrictaken to it
chargeable knowledge that the de-current free. He is not with
wholly neglectedfendant had theretofore the situation. Corbett

Hines, 22, positive dutyv. 80 N. H. 23. The to use due care to
reasonably uponmake rested the Asthe situation safe defendant.

faultyseen, continuingwe have in of the maintenance of itsview
pole, duty required warninginspection,it could be that thisfound

protection relyor a rightsome other to linemen. Derosier had to
upon performance duty.tó a reasonable extent the of that In the

any contraryabsence rightof indication to the he had a assumeto
Company, 495,that the situation safe. Record H.was v. 79 N. 496.

mayIt that, inspected polebe conceded if he had the and its attach-
climbing,ments before he would have discovered the ofabsence

the guyinsulators and the contact of the with the wire. But it
cannot be as a dutysaid matter of law that Derosier had a to
inspect in order to learn whether the in Tierneydefendant was fault.

Works, 166, Thompsonv. H. 167; Bartlett,Granite 79 N. v. H.71 N.
174, 175, 176. The numerous master and servant cases wherein
it has been question chargeabilityheld that the of the of the servant

knowledge jury,with applicableof defects was for the are here.
They go propositionall to sustain chargedthe that the servant is not

knowledgewith which could not be inspection.obtained without
Carter,cited;See cases above also Slack v. H. 267;72 N. Hamel v.
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v.TurnerHines, 22;80 N. H.Company, 386;73 H. Corbettv.N.
andsituationDerosier, in hisnotCompany, ante, or443. Whether

questionclearly anegligence, wasguilty ofknowledge,with his was
jury.forof fact the

exceptionsoverruled:otherException chargeto sustained: thethe
trial.new

All concurred.

thatplaintiff movedfiling foregoing opinion theUpon the of the
liability.ofthe issuesettingthe the be limited toorder aside verdict

(orally), plaintiff.for theRobert UptonW.

Massachusetts,(of orally),P. for the defendant.John Carr

sittingreaffirmed at this inSnow, practiceJ. Under the West
Railroad, a motion limit the to bepost,v. to issues retried for the

ordinarily to superiorcorrection of errors should be addressed the
However, plaintiff’sin instance. as thecourt the first motion was

filing case,inthe of the decision that andentered before as the
here,question disposedcan be of it has been considered.raised

liability.inThe occurred the trial of the issue of Theerror motion
question appearsor not it from the recordraises the whether that

affected,may damages.ofthe error have also the assessment The
negligent failureplaintiff charged the defendant with to install a

juryguard grounded erroneouslyarm above its cable. The was
by contract,rule, byand written theallowed to find that defendant

danger a andrecognizedhad the of such situation admitted theboth
necessity protection. drawingarm for the decedent’s Theof the of

presupposed finding, contrary truth,a thesuch inferences to that the
guardto install a arm was a breach a con-defendant’s omission of

employermade with the decedent’s for the decedent’stract it had
protection adoptedand in the teeth of a rule it had itself for thewas

aspect discussion,linemen. In the under theprotection of its own
practically Latham, 492, 499,identical with Dow 80 N. H.case is v.

improperly placed jurybefore thethe defendant was aswhere
inoperating statute;an automobile defiance of the nor is it unlike

Huckins, 206, 213, where, byN. H. reasonMcBride 76 of thev.
applied, uperroneously the defendants were held to thestandard

Railroad,skill as or Lairdjury misrepresenting surgeons;their v.as
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testimony58, 61, upon80 hisplaintiff,N. H. where the whose claim
bydepended, up jury, improperlyheld evidencewas to the the

admitted, unworthy Inas untruthful therefore of credence. eachand
of affectingfirst cases the errorthe two it was considered that the

liability might damages,of inissue of affected the issue andalso have
affecting damages mightthat the likewise havethe latter error

case, defendant,liability. presentaffected issue In thethe of the
by erroneouslypermitted,reason of the use of evidence was heldthe
up jury provision expressas anhavingto the the of contractviolated

disregardedhavingmade the as aprotection,for decedent’s well as
adopted governrule to its conduct. The effect of the erroneousown

theyemphasized byuse of the rule and thatcontract is the fact were
the inprincipal plaintiff proof liability; or,reliance of of asthe the
the in charge, plaintiff largelycourt stated the “the her claimbases
upon argumentappearedthe rule.” It at the of this motion that
the permitted bymaximum statute.amount awarded was the

evidence, objectionable put,itThe because of the use to which was
tendency general prejudice,had a manifest a and thereforeto create

may jury uponhave affected the of the the issue ofconclusions
damages. prejudicialAs of as usedthe character the evidence con-
clusively appears record, transferred,from ofthe all which was the
order must be:

Motion denied: orderformer confirmed.

All concurred.

)Grafton,
26,Jan. 1925­ .

Company a. v. a.& D. C. Heath &Mica Products

capacitycorporation a trust far as andof a act in in so shareholdersDirectors
therefore,If, corpora-the an insolventdirectors ofcreditors are concerned.

way preferconvey property in a as to some of their number totion its such
may bycreditors, conveyancethe the other creditor'sother be avoidedthe

preference.of theto the extent
corporationgiven by an to one of theirmortgage the of insolventA directors

future is valid to extent of such advances if itto secure advances thenumber
mortgages.statutory requirementscomplies with for suchin form the

givenmortgagea himEquity, foreclosingto HeathenjoinBill in
aandby Company. vice-presidentHeath was the direc-Micathe


