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MyerL.Gustave Small & a. v. & a.Saunders

general plaintiff byA damagesverdict for the in an action for caused the refusal
accept goodsof pay by plaintiffthe defendant to forand the de-sold to the

fendant, part delivery payment, rightclaimingafter and the thedefendant
to quality goodsthe on ofrescind contract account the of thedefective
delivered, necessarily finding materiallyinvolves a that the defendant was not
damaged by quality, unnecessaryreason of such defective and therenders

exceptionconsideration of defendant’s to the refusal of the court to submit
jury question by pleato recoupment damagesthe the inraised his for because

quality goodsof the paiddefective of the for.delivered and

Assumpsit. pleadedThe ageneraldefendants the issue and
special plea recoupment.intended to of plaintiffs soughtbe The
recovery for of a forbreach contract them andto sell the defendants

buy twentyto potatoes,carloads of of defendants, afterwhich thé
receiving twelve, refused to accept paymentthe rest. A in advance
at per$150the rate of car had been plaintiffs gavemade and the

$1200credit for in damage.their claim of The defendants claimed
righta of by theyrescission reason of defects in the carloadstwelve

jurytook. by plaintiffs.Trial and for requestverdict A in-to
struct jurythe to assess indamagesthe defendants’ full was denied
and they excepted.

by Marble,Transferred J.

(of Maine) GallowayBrown and GallowayS. EverettJ. {Mr.Winfield
orally), for plaintiffs.the

George Hughes HughesandT. Frank E. Blackburn orally), for{Mr.
the defendants.

Allen, plaintiffs’J. that forrequestThe claim the instructions
agranted by purposewas the court’s tostatement counsel of to sub-

specially jurymit the ofquestion damagesto the the defendants’
generalspecial pleaunder in a fortheir case verdict the defendants

areturned, jury theywere and statement to the that after returned
“mighta given them,verdict under the instructions he toconclude

question”submit a isspecial rulingto them not tenable. No was
requested ofgiven.made and the instruction was not Statement
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itforway the timerulinga in a certain beforepurpose to make a
TheTherrien, ante, 117.a Co.v.ruling.comes is not Beaudette &c.

exceptionrequest made, and seasonableformallywas denied when
taken.was

forjudgmentforin no demandplea recoupmentThe contained
thereby insufficientany it. it wasbalance found due under Whether

entitlingtherebysufficient,regardedneed If asnot be determined.
re-exception to theinstruction, therequestedthe defendants to the

im-taken, becamefusal of in that event wellinstruction,the while
in theand the verdictby of the trialsubsequentmaterial the course

plaintiffs’ favor.
theparties was whetherThe contention between theprincipal

oftake the balancewrongfully torightfullydefendants or refused
Ifto athey entitled verdict.rightfully,the If werepotatoes.

damagestheirentitled, providedwrongfully, plaintiffs thusthe were
theyAs werein credit and other allowances.were excess of the

only if the defendantsthe instructionsentitled to a verdict under
order, theof theto the balanceat fault for their refusal takewere

claimtheiradversely to defendantsverdict in their favor determined
by plaintiffs.thea breach of the contractdamagesfor for material

right of re-thejury,not submitted to therecoupmentWhile was
right recoupment,ofdisposed of thewas,scission and the outcome

rightnobeingThererighton of rescission.dependedsince it the
and henceby plaintiffsthematerial breachrescission,of there was no

damages to considered.no therefrom be
and theimmaterialerror, one,if therefore becameThe there was

a fairbeenThere hastaken,if became ineffective.exception, well
deprivedby of have beentrial, and defendants force the verdictthe

an thenot for error whichrights.no “A verdict is set asideof
Mills,Devonshireimmaterial.” Kuba v.of trial renderscourse the

313;N. H. GravesKingsley Holbrook,v. 45N. H. See also78 245.
Parkinson177;H. v.323; Allen,N. H. v. 51 N.Graves,v. 45 Wier

TwarogH.Woodbury Whiting, 607;68 N.Railroad, 416;N. H. v.61
H.Company, 80 N. 89.v.

shouldadmittedplaintiffsthat credit which theThe claim the
in the verdict isdamages not embodiedapplied towards their wasbe
contrary. Thetheonly provetends tonot sustained. The evidence

forin evidence alloweddamages presentedof asplaintiffs’ estimate
mind,in and the verdictto bear itit, jurythe court instructed the

plaintiffs’ estimateamount of thesubstantially less than thewas
ques-failure to submit thededucting the credit. The court’safter
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tion recoupmentof the creditprobativehas no in thatshowingvalue
was disallowed.

overruled.Exception

Marble, J., did not sit: the others-concurred.

)Merrimack,
April 7, 1925.

Elizabeth West, Adm'x,S. v. Railroad.Boston & Maine

Expert testimony may questionrequired,be received but is not the relateswhen
experience, knowledge.to a matter of common observation or

personal injuries brought injured duringIn an for by personaction the his life-
prosecuted bytime and his a resultadministrator after his decease as of the

injuries complained recovery earningof, may capacityhad for thebe loss of
probable injuriesof the deceased for the duration of his life had the not been

suffered.
jury plaintiffAn instruction to the that the anot verdict on thecould be denied

ground contributory negligence positivelyof his juryown unless the were
regardingconvinced that he is awas to blame statement of the rule the burden

proofof misleading settingso erroneous and as to necessitate the aside of the
verdict.

The a partrule'that retrial'for the correction of errors should limited to thatbe
" mightof by subjectthe which errors,case have been theaffected is to the

qualification may necessarythat as more ofmuch the case must be retried as be
partiesin order to afford athe fair trial.

questionThe scope court, subjectof the theof new trial is one of fact for the trial
by supreme uponto questionrevision the court the whether there was evidence

findingto sustain the of the trial court.

Bill Exception, byoe Branch, C.allowed J.
questionsThe facts and of stated in opinion.law are the

Robert Upton JosephW. (Mr.and C. Donovan Upton orally), for
plaintiff.the

Demond, Woodworth, Sulloway Rogers (Mr.& PiperJonathan
orally), for the defendant.

Peaslee, C. aJ. This is suit for negligence, brought by an injured
employee, George West, in lifetime,M. his prosecutedand after his
death hisby questions presentedadministratrix. The relate to the

to asubmission the certainjury of as toissue fault of the defendant,


