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contributoryjury upon negligence,Instructions to the the of assumeissue which
fully upon issue,to state the omitevidence each side of that but which refer-

plaintiff, and, properto erroneous,ence material in of the areevidence favor
exception having seasonably taken,been a for the defendant mustverdict
be set aside.

Case, for negligently causing Nadeau,the of thedeath Emile
plaintiff’s byintestate. Trial and for the defendant.jury verdict

engineNadeau lived at Suncook and worked in the defendant’s
at morning ridinghouse Concord. On ofthe accident he wasthe

on train,the defendant’s work and either or was thrownjumped
stepsfrom the of the third car from the as the trainrear entered the
yard.Concord A bank of and ice to the rails caused himsnow close

upon track,to fall the was runwhere he and killed.over
Two jumped. witness, Leveille,witnesses testified that he A

standing car,testified that he him stepsaw on the of the thatlower
as train being broughtthe was to a stop jerksthere were sudden
evidently by applicationcaused brakes, jerksthe of that thesethe

you your youwere sufficient to if“make lose balance weren’t hold­
ing on,” that keep eye lookinghe did not on inhis Nadeau but wras
his direction and would have him if had sincejumped,seen he the

high necessitatingsnow bank was as as astep, jumpthe second thus
upward to reach it.

Another witness, French, gatestestified that at 'watch-he was the
ing train as in, appliedthe it came that he andheard the brakes
that the train forth”“jarred it'stopped,back and and thatwhen
immediately mansomebodyafterward he heard that a wasshout
killed. The testimonydefendant to thatintroduced the effect the
train broughtwas a anyto stand unusual jar.without

contributoryOn the issue of Nadeau’s negligence chargedthe court
injury part “First, fact,the as did ahe, jumpfollows: as matter of

from the train Now, you maywhile it was in motion? think it
significant only eye-that the two to beenwitnesses who claim have

did, say train,witnesses to what jumphe that he did from the and if
you accept testimonythe of men,those of course that settles this
particular question. plaintiff argues testimonyThe from ofthe

in regard way operatedLeveille to the in which andthe train was
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thinks hehad hejumpedthat ifstatement Nadeaufrom Reveille’s
that didthe inference hehim, youthat can drawhave seenwould

totrain; youand so will havefrom thebut thrownjumpnot was
peopletestimony of thoseaccept directyou will thedecide whether

accept preferenceinyou willeyewitnessesto be or whetherwho claim
to fromyou urgedare drawtestimony the inference whichto that

and did not see.”what Reveille saw
ground that iton theexcepted to this instructionplaintiffThe

upon phasethis ofconsideredunduly the evidence to berestricted
by Branch, C. J.exceptions allowedthe case. A bill of was

plaintiff.(by orally),and for theUpton briefRobert W.

(Mr. PiperWoodworth, Sulloway Rogers JonathanDemond, &
orally), for defendant.the

decide the issuesMarble, province juryJ. It the of the towas
that Nadeaucompetent plaintiffon The claimedall the evidence.

step by a or due to theposition jerk jarwas thrown from his on the
case,a in thestopping of This material issuesudden the train. was

conflicting. instruct therelatingand Tothe evidence thereto was
upondependthat of this issue must whetherjury their determination

they eyewitnesses or the in-accepted the direct evidence of the two
see,”saw and did not wasference to be drawn from “what Reveille

in to consideration the corroborative testi-effect exclude from their
mony respect train and the shoutjarof French to the of thewith

immediatelythat followed.
line bounds the dis-precisein cases of this kind “the whichWhile

(Statemay Newman,v.cretion of the court be difficult to define”
agree although the trial10, 21),74 N. H. all the authorities that

fully exactly (Rollinsjudge obligedis not to the evidence andrestate
important22 if anVarney, 99, 102),v. N. H. he misstates it on matter

it is error.prejudice complaining party,to the of the reversible
Cyc.38 1656.

contributory negligence jurythe in the instantOn the issue of
onlypractically told that Reveille was the whosecase were witness

testimony prove that had from thetended to Nadeau been thrown
testimony to intrain. It is true that French’s was referred later

question juryfault. But thechargethe on the of the defendant’s
previously questioninstructed that the of Nadeau’s con-had been

might logicalof and that it be toduct be decisive the case would
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questiondecide that suggested followed,If procedurefirst. the was
jury maythe never instruc-point where,have reached the under the

tions given,as testimonyFrench’s could be considered.
It should be noted a a errorthat this is not case technicalwhere

has been by study”discovered critical“intensive and “severe
analysis” (Mason andRailway, 305)v. N. H. verdict300,79 after
under a general 522,H.exception. Railroad,as in 81 N.Here, Westv.

groundsthe seasonablyof stated.exceptionthe andspecificallywere
just chargeAnd as in a grantedthat case trial because thenew was

“may conveyedhave of theconceptionto the anjurors erroneous
law,” so in present becauseexceptionthe case the must be sustained

chargethe may conveyed conceptiona of thejury wronghave to the
evidence.

Since isgiven,the verdict it un-must be set aside for the reasons
necessary argues,to exceptions.consider the other defendantThe

ahowever, that verdictexceptionsall the are immaterial because
should have a answer tobeen directed in its favor. It is sufficient
this contention have notsay exceptionsto that the defendant’s

transferred, admittedlybeen and that the this court isrecord before
incomplete.

set aside.Verdict
All concurred.

)Hillsborough,
)2,June 1925.

Nelson-Dowling Company.Solomon Tamkin v. Coal

warranty partA is not an essential of a ofcontract sale.
descrip-Ordinarily, tilingthe a thedelivered under contract of sale must answer

tion of it in the contract.
Any showing parties to anor that it the of thewords conduct was intention

they preventbuyer goodsoral contract that the should take the were willas
warranty being implied.a from

meaning name of aWhen there is a of evidence as to the of the tradeconflict
question jury.commodity, one of for thethe is fact

Acceptance by question fact, possessionofa vendee a of of which retentionis
may not be conclusive.

might greater of a con-plaintiff prosecutea a and a less forWhen claim breach
sale, thetract of elect to waive lesser one.he can

Assumpsit. . warranty ofofallegesdeclaration a breachThe
washery coal, andofor kind in a sale of two carloadsquality


