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questiondecide that suggested followed,If procedurefirst. the was
jury maythe never instruc-point where,have reached the under the

tions given,as testimonyFrench’s could be considered.
It should be noted a a errorthat this is not case technicalwhere

has been by study”discovered critical“intensive and “severe
analysis” (Mason andRailway, 305)v. N. H. verdict300,79 after
under a general 522,H.exception. Railroad,as in 81 N.Here, Westv.

groundsthe seasonablyof stated.exceptionthe andspecificallywere
just chargeAnd as in a grantedthat case trial because thenew was

“may conveyedhave of theconceptionto the anjurors erroneous
law,” so in present becauseexceptionthe case the must be sustained

chargethe may conveyed conceptiona of thejury wronghave to the
evidence.

Since isgiven,the verdict it un-must be set aside for the reasons
necessary argues,to exceptions.consider the other defendantThe

ahowever, that verdictexceptionsall the are immaterial because
should have a answer tobeen directed in its favor. It is sufficient
this contention have notsay exceptionsto that the defendant’s

transferred, admittedlybeen and that the this court isrecord before
incomplete.

set aside.Verdict
All concurred.

)Hillsborough,
)2,June 1925.

Nelson-Dowling Company.Solomon Tamkin v. Coal

warranty partA is not an essential of a ofcontract sale.
descrip-Ordinarily, tilingthe a thedelivered under contract of sale must answer

tion of it in the contract.
Any showing parties to anor that it the of thewords conduct was intention

they preventbuyer goodsoral contract that the should take the were willas
warranty being implied.a from

meaning name of aWhen there is a of evidence as to the of the tradeconflict
question jury.commodity, one of for thethe is fact

Acceptance by question fact, possessionofa vendee a of of which retentionis
may not be conclusive.

might greater of a con-plaintiff prosecutea a and a less forWhen claim breach
sale, thetract of elect to waive lesser one.he can

Assumpsit. . warranty ofofallegesdeclaration a breachThe
washery coal, andofor kind in a sale of two carloadsquality
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damages money oncause, paida claims asrescission for this and
price, freight charges,of etc. The defendant claimedaccount the

price by jurya Trial andpurchasethe balance of the as set-off.
plaintiff.verdict for the

by J., upon toexceptionsthe defendant’s theSawyer,Transferred
charge give requesteda instructions.and to refusal to

(Mr.F.(of Massachusetts)Mount & and Maurice DevineDavis
orally), plaintiff.Devine for the

orally),(Mr. for the defendant.McLane Davis McLane&

rights partiesof to a salePeaslee, suit theC. J. This involves
washery subjectof of the contract is a refusecoal. matterThe

salable, salvaged, andor but sold usedproduct, ordinarily usednot
in a the insuch time that saleshortage.of fuel It was attimes

oral, partiesthequestion negotiations were andmade. Thewas
a forclaimed contractplaintiffdiffer to Theas what was said.

managerwashery coal,” testified that“good the defendant’swhile
coal, buythat had tohe the heplaintifftold the he had never seen

offering for sale in the sameany guaranty,it and itwithout was
way.

commoditythe deliveredjury that unlessThe were instructed
acceptright to refuse to it.washery coal, plaintiff had thewas the

only upon hypothesischarge justified the that theThis could be
undertook to deliverthe defendantevidence was conclusive that

warrantyimplied qualityof or kind iscoal. The so-calledsuch
partagreement. It is not an essentialby of thelimited the terms

of contract of sale.a
undertaking is, that orthe article offered“The fundamental

indescription of it contained the con-thedelivered shall answer
they adaptations ofothers;all are it tocomprisestract. That rule

. govern-.of and sale. . Theparticular purchaseof contractskinds
thing and undertherefore, is that the delivereding principle, offered

description ofanswer the itpurchase and sale musta contract of
contract, orin of the which would beis contained the wordswhich

accuratelyif out.” Randallwere drawnso contained the contract
Q. 102, impossible toNewson, “It is criticise the2 B. Div. 109.v.

Companyreasoning.” Company,Rollins &c. v.of thissoundness
92,N. H. 97.73

may by express provision inpartiesno that the“There is doubt
LXXXII. 7YOL.
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the liabilitycontract relieve the from anyseller on warranty, which
might imported sale,be conformityotherwise into the of in kind to

description.”the words 24of R. C. L. 173.
possible, however,“It must be to sell goodsunmerchantable even

if the seller is a dealer or manufacturer and though buyer doesthe
inspect goodsnot or inspectionthe his in the nature of canthe case

nothingreveal because the defects are ordinary waylatent. The to
do this is expresslyfor the seller to state buyerthat the takemust

goods they Anythe as are. words or tendingconduct to show that
this parties preventwas the intention of the will warrantya from
being implied. The common illustration of principlethis is where

expressly give anythe seller warranty warrantyrefuses to anyor
except may expressedsuch as be in the contract. . . a. And state-

byment personalthe seller that he has no knowledge of the article
precludes by buyersold also reliance on judgment.”the the seller’s

Williston, Sales, s. 239.
Applying hand,this rule to the in apparentcase it is that the

jurydefendant pass uponwas entitled to have the aspectthe of
by testimonythe case made the evidence. The was to the effect

agreementthere no qualitythat was as to either or kind. If this
believed, supportwas it findingevidence would a plaintiffthat the

bought what had for,the defendant theretofore thatcontracted and
boughtthe coal was delivered. If these facts found it wouldwere

follow that the defendant fulfilled its contract. It was entitled to
phase passed upon byhave this of jury.the case the

plaintiff objectionThe contends that this openis not to thenow
defendant, seasonablybecause it notwas taken and because it

requestsconflicts with the defendant’s for is notinstructions. It
necessary pass upon question.to this The verdict must be set aside

reason,another phase likelyfor and this of the situation is not to
presentedbe at another trial.

upon theory byThe case was thesubmitted that there was a sale
description warranty commodityand a that the would toanswer

Birdsongthe terms of the Company,sale. v. 79 N. H. 364. The
description “washery proclaimed coal.”was There was evidence

commodityand con as to leavingwhat this is. Instead of to the
jury question what, evidence,the complyon the would with this

term, presiding justice requisitestrade the laid down the as matter
of law.

charge washery capableThe defines coal as a substance of use as
in and offuel itself. This restricted the definition within too narrow
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mixed withwashery usuallycoal islimits. There was evidence that
of theretime the saleusing at thequalitya better before and that

Upon thissampleswashery like the shown.was a market for coal
commodity tradeanswered theait could be found thatevidence

a morethough addition ofrequiredin thequestion,name even it
as Becausein usable fuel.order to make itcombustible substance

aside.error,of this the verdict must setbe
testimony de-of theplaintiff places upon theThe much stress

asresoldfuel, and to bemanagerfendant’s that he sold the coal as
anproposition that admixturefuel. But this does not exclude the

necessary.mightcontemplated,of or bebetter fuel was
ground thatuponverdict theThe defendant claimed a directed

knowledge quality.of itsplaintiff acceptedthe the coal fullwith
fact,of andrightly question is onerequestThis was denied. The

by plaintiff strongly tendsalthough dealingthe with the coal the
testimony sickacceptance, yetan the that he wasplaintiff’sto show

being done or the exactat the time and did not know what was
coal, and wasquality upof the and that he called the defendant

right,” anrequested go everythingon “and be all madeto would
Marshall, 442.jury. Crowleyfor v. 80 N. H.issue the

objected of the court to•The defendant also the refusal submitto
right for a breachjury question plaintiff’sto the the of the to recover

ifwarranty, plaintiffno The did not claimof there was rescission.
upon ground. soughtrecoverya He to avoid the sale. It isthis

infringed byany right of thisperceivednot how the defendant was
plaintiff’s pre-of the of action. As the case waslimitation cause

by plaintiff jury,the and submitted to the the defendant wassented
aentitled to a verdict unless was rescission. The defendantthere

by plaintiff’s prosecute an alternativewas not harmed the refusal to
againstlesser claimand it.

New trial.
All concurred.


