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by againstof withholdingIn an action deceit a tenant a landlord for at the time
making the buildingof lease information that a thewall of wasleased defec-

tive, expressedthat ofevidence at the time theconstruction defendant the
opinion hold, testimonythat the wall would and his at thatthe trial he knew

defects, proofof no are not conclusive that didhe not the defect.know of
partSuspicion premises leasingtheon of a landlord that which he contain ais

dangerous occupancy legal equivalent knowledgedefect to their is the ofof
the defect.

premises leasing,If a knows that there is a defectlandlord in which he is but does
suspect dangerous,ornot know that it is his failure to mention to tenantit his

is not deceit.

Case, renting premises.for deceit in ofthe These are the same
inreported by J.,81 N. H. 13. Sawyer’, uponcases Transferred

exceptions, which, together facts,the defendant’s with the will
opinion.appear in the

(Mr.Doyle Doyle Doyle orally),Paul J. plaintiffs.& for the

(Mr.Warren, Howe & McLaughlinWilson Charles B. orally), for
the defendant.

Snow, together.These tried plaintiffJ. cases were The declared
originally upon negligence,the defendant’s and the first trial was of

only. Upon transfer,that issue the former it appearing that the
tenants of theplaintiffs became defendant after the construction of

premises, negligenceit was heldthe defective that not lie,did for
that it is of jurisdictionthe reason the law this that landlord“the is

faultythe tenant for thenot liable to mere condition of the leased
premises express warrantythe ofin absence or deceit.” Charlton v.

H.Brunelle, 13, 15, 16.N. As had81 there been no claim at the trial
defect, pointedthat the defendant knew of the it was out that the

ofdishonest state mind essential to the anmaintenance of action
wholly wanting;for that knowledgedeceit was neither of what the

building was,of the knowledgeconstruction without itthat was
negligencefaulty, discovering defect,nor in suppliedthe this essen­

Subsequent to the argumenttial element. on that transfer the
inplaintiffs superiorfiled the court a motion that ofthe issue the
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motion, treatedknowledge a Thisjury.be todefendant’s submitted
deceit, grantedwasan action foran of the toas amendment writ

for thespeciala verdictagainand the been tried withcases have
theThey uponherenow comeplaintiffs upon issue submitted.the

toandchargetocharge, to the refusalexceptionsdefendant’s to the
directeda for ain for nonsuit andthe denial of its each casemotion

verdict.
years'twenty-sixa and builder ofThe was contractordefendant

andbuilding regulations,to read theexperience. was unableHe
ithere,as it didrequirements,municipalhis involvedwhen work

buildingtheupon fromrelyhis to information obtainedwas custom
upona theenlargeinspector. a to or storepermitHe obtained alter

aofby constructionthree-storyfloor brick block thestreet of his
thereforapplicationone-story at rear. With histen-foot addition the
cuttingfora calledproposedof the addition whichhe filed sketch

building. Hestoryupon the first of thethroughdoors the rear wall
entireup thedesigned to holdplanfiled a of a concretelater beam

hethatstory, inspectorand explainedat second to thewall the
the brickby lally uponthis of columns setsupportintended to means

The defendantthick.basement The wall was twelve incheswall.
this wallby inspector have to reinforcewas told the that he would

inchestwenty-eightatpoints bearing piersat of leastbythe brick
heavy plates. He tooksquare, cap large ironand them with stone or

reinforcement,inspector necessityto of suchissue with the as the
and be sufficientclaiming yearsfor shouldthat the wall had held

necessary be-piersIt explainednow. to him that such werewas
of theweight lengththe been entirecause which had distributed the
of thewas, his at the basesplan,under to be concentratedwall

“Yes, yes.” pro-Hereplied, yes,explanationcolumns. To this he
of thebuilding brickupto shore and to remove the wallceeded the

planning, instory. it wasfirst When was later discovered that he
cast-disregard instructions, place lally uponof the columnsthe to

without rein-plates resting directly uponiron the walltwelve-inch
strengthof offorcement, his lackagainattention was called to the

more insisted thatcarrythe wall to the load. He onceconcentrated
strong enough, buildingto it hisstating inspectorit was the that was

Heand if it it and one’s else. wasthat fell down his business nowas
engineer inspect,aemploy competentthen advised to or toarchitect

hehelp makingand to him in alterations. This advice disre-his
inspector premisesThe or his the oncegarded. assistant visited

every occurred, objec-but no furthercollapsetwo weeks until the
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althoughto plan,tions were made the defendant’s it was never
expressly approved or authorized. The defendant followed the muni-

regulations farcipal so as materials were concerned. The differences
solely strengththeinspectorbetween the defendant and the related to

carryof the basement at the of columns to the redis-wall base the
weight buildingtributed load. Three months after the of the was

upon lally columns, buildinglet the wall the maindown the rear of
damageplace collapsed, causingat the of the to thereconstruction

goodsplaintiffs’ recovery sought. supportingfor which is Of the five
placecolumns the two remained in the three inter-end ones while

precipitatedmediate ones into Some of thewere the basement.
plates pieces.were in There no or atclaim,broken was evidence

trial, platesthe that the contained latent defects.
I. The denial of the defendant’s motion for a directed verdict

questionraises the whether there was evidence from which it could
knowledge dangerousbe found that he had of the defect which caused

plaintiffs’ (1)the damage. The defendant contends that there was
no from could determined;evidence which the causal defect be and
(2) if supportingsuch defect be ofwere conceded to the weakness the

wall, bybasement plaintiffs,as contended the that the evidence did
asupport finding knowledge partnot of on ofthereof the the de-

fendant.
opinion1. of weightThe defendant was the that the “crushed

platethe columns anddown the went the bricks anddown between
city’s inspector expressedcrushed the bricks.” uponThe the view

direct “just simplyexamination that the walls caved and the column
through plates.” Uponwent down the cross-examination he stated

his plates strongconclusion to be “that ironthose were not enough,
wall,on the and the up,wall did not hold and plates-brokethem the

two,in and right throughthe columns went down the Anwall.”
expert engineerconsulting employed by citythe that,testified based

buildingon the requirements, uponthe overstress the brick atwall
lallythe base of each perof the columns exceeded 400 cent. While

expressing in supportinghimself doubt as to the platewhether or the
givethe way,wall was first to “Istated, imaginehe rather that the

load on lallythe brick wall underneath those columns was sufficient
to have in vicinitycracked the wall the of the column thebase;

broughtminute that occurred it onundue stress the column base
working prettywhich was near its limit that, anyway;to overcome

broke,the that bearingminute it reduced area under the column so
that pressurethe became so excessive on the work, simplybrick it
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it wason this evidenceright arguedIt is thatpunctured through.”
to the weak-duecollapse wasconjecturemere to conclude that the

ofplates,in the baseto a latent flawness of wall rather thanthe
knowledge.hadhavecouldit not claimed the defendantwhich was

the wordupon use ofargument theprincipallyThis was based
premisesthehad“imagine” by examinedengineer.the The witness

advising theofimmediately following purposefor thethe accident
it wasmay inferred thatcity collapse.to It beas the cause of the
to ex-inapt,although hiswitness,of the words werethe intention

The ab-give way.the the first topress opinionthe that wall was
affirmativeplates and theany in thesence of evidence of defects

Itinsufficiency his conclusion.justifiedofevidence of the the wall
that theevidencequotedthat found from theis clear it could be

contributing causeaprimary,ifwall,weakness of the not the was
collapse.theof

maintainplaintiffs failed toposition2. The that thedefendant’s
knowledge of thisprovingof the defendant’s actualtheir burden

of his state-alleged controlling effect ownupondefect is based the
re-of theat the timeexpressedThese consist of his viewments.

testimonyhold and his affirmativeconstruction that the wall would
of defendant’sat that of no The error thethe trial he knew defects.

to thissoughtin to be accordedposition lies the conclusive effect
refutedbeIt not It couldimportantevidence. was but conclusive.

knowledge becouldby proof of facts from which the defendant’s
by upon whomwas the fact that he had been told oneinferred. Such

wallcustomarily for information that thehe relied such twelve-inch
under thestrong carry a whichenoughnot to concentrated loadwas

twenty-eight inchesrequirement piersforminimum called brick
timessquare. to a stress foursubjectedThe fact that the wall was

permitted requirements, the furtherby buildingthat considered with
twenty-sixa and builder offact that the defendant was contractor

knowledge ofyears’ experience, actualwas evidence from which his
onthatplaintiff, Simpson,the defect could be found. The testified

him, “Imorning following the the defendant said tothe accident
basementknow the The sill across thewhat trouble was. [the wall]

readygotuntil Istrong enough; thought upnot I it would holdwas
”;strengthengoingto the and then I to the wallcement basement was

himagreedalso that the at the time to settle withdefendant same
Ifdamage juryhe ascertain what his the believedwhen should was.

testimony inthey findingthe of this warranted that thewitness were
contemplation strength-defendant at the of the had in thetime lease
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If sofining jury conjectureof the wall. the found it notwas mere to
infer from this fact so found that he thatknew the defective wall was
inadequate support burden, mightto the unusual it yieldthat under

load,the presentedconcentrated and therefore that it a concealed
danger. was a forIt sufficient basis this action that the defendant
in suspected premises leasingfact that the which he was to the
plaintiffs dangerousa occupancy.contained defect to their aSuch
suspicion legal equivalent of knowledgewas the of the defect. Shackett
v. 74 H. aBickford, N. 57. As the finding,evidence warranted such
the defendant’s plaintiffscontention that the failed to maintain the

proof uponburden of this issue cannot be sustained.
II. jury questionThe case submitted to uponwas the the single

of fact: “Did knowinglythe defendant from plaintiffsconceal the the
of intendingdefective construction the to them?”building, deceive

theyto “yes”which were directed to return an answer or “no.”
requestedThe defendant that the jury be instructed that in order to

“yes” questionanswer theyto this must find that the defendant
only actuallynot a defect,knew there was but that “the defect was
likelyone to injury damage plaintiffs.”cause or to these The re-

quest and, instead,was refused jurythe instructed that ifwere the
building defectivelydefendant knew that the was constructed, then

agree byreasonable men must that his silence tohe intended deceive
plaintiffs.the Exception requesttakenwas to the denial of the and

charge.to the
Manifestly, an action of deceit could not maintainedbe for the

to afailure disclose defect which inlikely injurywas not to result
damageor plaintiffs.to 827,the 34 L. R. A. Itnote. was essential

to plaintiffs’the case that the defendant or thatsuspectedknew the
fraught dangerdefect was with some to plaintiffsthe or their prop-

erty. Notwithstanding it could be found that the defendant knew
that buildingthe construction defective, yetof the if hewas did not

suspectorbelieve that dangerousthe defect hiswas did.silence
not to presentedamount deceit. This an ofissue fact for jury.the
It was therefore to juryerror instruct the that ofproof mere knowl-
edge of a liability.defect was ofconclusive the defendant’s The
language of chargethe did not itmake clear to the thatjury their
finding knowledgeof knowledgethe defendant’s must include of the
dangerous character of the defect. The defendant was entitled to the

requested.instruction It follows that there must abe
New trial.

All concurred.


