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the powercommission had no the establishingunder law it to permit
operation service,discontinuance of or and confirm the ofconclusion

general legislative policy delegatea powernot to to relieve steam
dutyrailroads from service,their to render as distinct from the man-

ner rendering argumentof it. The that the inclusion of certain steam
in in alreadyrailroads the 1921 act cited was obliviousness of an

existing power alreadybecause, pointed out,fails as no powersuch
granted,had principletheretofore been and the that the inclusion

specified reasonablyof what is excludes is not applicable.what is
plain jurisdiction.It is that the commission is without

Petition dismissed.

Plummer, J., otherswas absent: the concurred.
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precaution excusing circumstances, pedes-the absence of other sufficient orIn a
guilty contributory negligence failingtrian is of in to for anlook electric car

reasonablyapproach may anticipated, stepping uponthe of which be before
the track.

observing pedestrian walkinga track, car,motorman besideA the ahead of the
negligent failing step uponnot in to thatis assume he will the intrack front

car, nothingapproaching being appearanceof the there in tohis or conduct
indicate such an intention.

Case, negligence. by jury plaintiff.for Trial and forverdict the
by Sawyer, J., on exceptions (1)Transferred the defendant’s to the

of for a and a (2)denial its motions nonsuit verdictdirected and to
jurysubmission of the case to thethe under the doctrine of the last

chance.clear
crossing Concord,the defendant’s street-car atWhile tracks West

byplaintiff injured.struck an carthe was electric and He was
fifty-six years possessionold in full physicaland the ofabout his

in nearly twentymental faculties. He had forand lived Concord
during much ofyears and that time icehad'worked on teams. On

day injury and employer, Anderson,he received'his he histhe were
delivering in a motor truck.ice

place nearlyat the of theNorth State Street accident runs north
westerlysouth, Shortlyand the track is on theand side of the street.
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Harrington’s storeplaintiff totheAnderson sentbefore the accident
track,west of thewas situatedThe storeto ask if ice needed.was
earth,“filled,” or covered within of the store wereand the ties front

crossing.to form a
stopped the truckAndersonAccording plaintiff’s evidenceto the

of thecrossing. the north sideOnof thisabout or 20 feet south15
taken in. The dis-the ice wasa entrance wherestore there was back

toentrance thehighway opposite this backinpointtance from a the
feet.rear of the truck was about 30

Anderson,ice, whofor notifiedOlsen, having an orderreceived
running),of was still(the engine whichdescended from the truck

thecakes, and started towardseventy-poundthe ice into twocut
Olsenthe other.leaving Olsen to follow withthem,ofstore with one

steps he looked southor threehad taken twotestified that when he
onlyofthe track a distancedownno then seeand saw car. He could

nearlytruck. Forby theor 40 was obstructedfeet,35 since his view
straight.practicallyrancrossingof the track700 feet south the

passingmotormen whencustomary for the defendant’sIt was
gong.theto soundspeed andto diminishvehicles near the track

expected theandof this customplaintiff he knewThe stated that
he “never heardbut thatring approachingif abell would car was

if inagain see a car waslook toany day.” He did notbell that
deliberatelycrossing steppedandsight, to thebut walked forward

head,and, turningnoise, his sawaupon He then heardthe track.
car, and thrown toby the“right on” He was struckthe car him.

crossing.of thethe northwest side
safetyin and deliveredtrackhad crossed theAndersonMeanwhile

he had left the store.untilnot learn of the accidenthis ice. He did
opinion.in theFurther facts are stated

(Mr. orally), for theUptonM.UptonRobert and John StarkW.
plaintiff.

Rogers (Mr. PiperJonathanSulloway &Demond, Woodworth,
orally), for the defendant.

following pedestriansadultcases whereMarble, In theJ. 1.
tracks,railwaycrossing walking uponorinjuredhave been while

Railroad, Coyle586;78 N. H.recovery v.Currierhas been denied:
Railroad, 559;N. H. Doucette77Railroad, Bonnin v.604;N. H.v. 77

Railway, H. 280;v. 77 N. ChabottRailroad, Connelly419;H.v. 77 N.
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Railway, N. H. 133;v. 77 Railroad,Greenwoodv. 101;77 H.N.
Railroad,v. 74 39;Lord N. H. Railroad,Batchelder H. 528;v. 72 N.

Railroad,Myers v. 72 H. Railroad,N. 175; Waldron v. H. 362;71 N.
Railroad, GahaganDavis v. 70 N. H. 519; Railroad,v. 70 H. 441.N.

Although pedestriana is subjectnot stringentto a more ofrule
governsthan that which travelers,law other the hefact that has

“nothing exceptto control his (Bonninown locomotion” v. Rail­
road, supra, 562) a distinguishingis circumstance of im­material

—contributoryon the issue ofportance negligence an issue which the
jury must determine it conclusively appearsunless that the timeat

injured persontheaccident ordinaryof the was not in the exercise of
Hustis,Collins N. H.care. v. 79 446.

support hisof contentionIn that the defendant has not sustained
(Lawson issue 1923, 13)its burden this c. plaintiffthe calls attention

following facts: He looked againto the south on leaving the store and
leaving truck;was the he watching.•ashe was also highwaythe for

might comingthat beautomobiles from north; expectedthe he the
any mightcarof that be approaching gong,motorman to sound the

and, hearing gong,no believed it safewas to the track.cross
plaintiff testified Harrington’sThe that when he came out of

south,and looked he had an■store trackunobstructed view of the
of overfor a distance 700 feet. inThe fact that no car thenwas
didhowever, not absolve himsight, duty looking again,from ofthe

in returningthe time consumed truck,■since to the to An-reporting
derson, cutting and weighing the preparing deliveryice and it for

have been substantial.must
he looked the second onlytime admitsWhen he that he could see

40 feet truckbecause the cut off35 or his of vision. But heline
wasthat this so and alsoknew that aknew he could obtain clear

crossing.as he came nearer theview He was aware that cars were
everyrunning minutes,few and partreasonable care on his demanded

precautionary approximatelyactsome contemporaneous thewith
danger.impending onlyHe could not toelect watch for automobiles

eyes to equallyclose his an perilousand justi-situation. Nor hewas
relying altogether uponin gong. Gahagan Railroad,the supra,fied v.

defendant’s suggested,As counsel consciously448. have if he had
approachfor the of thelistened car he would have heard it unless
approachof its bynoise wasthe drowned the noise of the automo-

engine, hewhich running.bile knew had leftAnderson
clearlyinstant case isThe distinguishable from those incases

pedestriansadult have permittedwhich been to recover.
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which159, locomotiveRailroad, 79 H. theMcGinley v. N.In
in and wascompletely enveloped steamplaintiff sothe wasstruck

justifiedplaintiffslowly the wasnoiselessly and so thatmoving so
Railroad,,case of Nawn v.thinking standing still. Thethat it wasin

employee put to workan299, an action for the death ofN. H. was77
The evidencea minutes later.dangerous place and killed fewin a

plain­proveto that the359,H. tendedRailway,v. 75 N.in Bourassa
and noup track sawentering track “looked theupon thetiff before

open to observa­over which the track wastrain; the distancethat
running speedat asight,inno train not thention was such that

track,upon thisor usualunder all the circumstancesreasonable
proposedhepoint wherehim he reached thecould overtake before

believing,forgroundtrack; and that he had reasonableto theleave
at that hourpass over the trackbelieve, that no train wouldand did

a like belief inday.” grounds forof the There were reasonable
Railroad, 317,228, 73 N. H.Railroad, H. in Minot v.Piper 75 N.v.

Railroad, In the last-named casein Brown v. 73 N. H. 568.and
pathin a atwalking the rails but thedeceased was not betweenthe

bythe carstrack, presumably drawn under theof the and wasside
277,H. Mitchell v.Railroad,train. v. 78 N.suction of the Welch

483,Railroad, 60 N. H.Railroad, 96,68 H. and Nutter v. wereN.
givencustomarily or re­justifiable upon warningof reliancecases

by statute.quired
Although behind,distanceAnderson,followed he was someOlsen

rely keepnot on case differs inand did him to a lookout. The that
respect Railroad,from H.Chellis Co. v. 79 N. 231.

reviewingpractical purpose byNo can be the numerousserved
involving injuries persons traveling in motor vehicles orcases to
conveyances. upon peculiarits owndependsother Since each case

(Bonnin Railroad, Railway,v. Bass v.supra, 562;circumstances
170, 172), harmony among scarcelyisperfect70 N. H. the decisions

expected. sayto be It is sufficient to that there are no facts or cir-
present by plaintiff’sin failurecumstances the case the to takewhich

precautionary immediately stepping uponsome measure before the
justified.track can be

case,dispose however,2. This not if there evi­does of the was
fromdence which it could be found that the defendant’s motorman

plaintiff’s danger prevented injury.”the in time to have the“knew
289, noDirector-General, questionv. 81 N. H. 290. There wasJohnson

upon discoveringpromptlythat the motorman actedbut Olsen’s
respectpresence track,on the differed tobut the witnesses with the
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exact point upon track,where Olsen entered the the defendant’s
testimony tending proveto that he directlyentered it from behind

ice-truck,the and that oppositethe truck was the store. There was
also a testimonyconflict of talkingas to whether the motorman was
to passenger lookinga or ahead. There was no direct thatevidence
he walkingobserved rails,Olsen beside the arguebut counsel that
such could properlyobservation be inferred from Olsen’s assertion

walkingthat he was testimonythere and the theof wit-defendant’s
vigilant.nesses that the motorman was

Assuming, however, mightthat legitimatelysuch inference be
drawn, it notdoes follow that the doctrine of the last clear chance

applicableis unless there warrantingwas also evidence the further
knew,inference that the oughtmotorman or known,to have that

peril.Olsen was oblivious to his
only description plaintiff proceededThe of the as he along the

lips.from statingtrack comes his own After that Anderson
piece icetook a of and for instarted the store the direction indi-

byplanon a diagonalcated the line fromextending the rear theof
northerlytruck to half crossing scaling feet,the of the and 32 he

the waysaid: “I same ... I piecewent took a and aftercame
going carry store,him ... to justI was it to the and I walked

stepsabout or three back, mytwo and I turned turned head like°that, looking for the car ... I anythingnever see all . . Iat
alwaysroad . . .up go way.”went on the We that

takingOn cross-examination he stated that after two or three
looking southsteps againand he did not look for a car until hadhe

of track,the middle the and that alongsidereached he backwalked
northerlyfeet inthe track 15 or 16 a direction startingbefore to cross.

Obviously, nothingis in testimonythere this on which reasonable.
might oughtfind that the motorman anticipatedmen to have the

negligence. plaintiff“The bare factplaintiff’s that the seenwas
trackapproaching the is not sufficient to finding.”authorize such a

Railroad, supra, InGahagan things451. the ofv. nature the motor­
have “the plaintiff’scould not known status ofman the mind”

452), evidentiarythere were no(Ib., chargeand facts sufficient to
knowledge. Railroad,v. supra,with such Waldron 366.him

areexceptions therefore sustained.The

Judgment thefor defendant.

Plummer, J., was absent: othersthe concurred.


