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finding has waived itscontrary court, plaintiffto the of the that the
byremedy rightsor lost its laches.

by the conclu-Exceptions which have rendered immaterialbeen
presented inreached, exceptions not beensions here and which have

of conclusionsargument, been In thehave not considered. view
waived,exceptionsplaintiff’sthat the arereached it is understood

they therefore not beenand have considered.

Decreemodified.
All concurred.
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Company & a.F. Woolworth v. BerlinW.

agreement bylaw, partiestheand absence of a different toin thecommonAt
takingby partiallease, a ofthe estate of a tenant is not terminated thethe

property.leased
building totallypremiseslease that if “the on said shall be de-provision in aA

public use,by elements,by or condemned for orstroyed fire or the shall be
terminate, 'by provisionsdestroyed unsafe,” precededas the shall asleasebe

elements, condemnation,topartial by fire or the no reference con-to loss with
upononly a of thetemplates of the lease condemnation wholethe termination

building.
premises public ispart is condemned for use entitled toof a of whichThe lessee

compensation his loss.for

mayor and aldermen of BerlinAppeal, from a refusal of the to
rights fordamages plaintiff for its in land taken ato theaward

highway.
expiring 1929,a of land andplaintiff lessee, for term inThe is the

on Main and streets in Berlin.buildings thereon, Greensituated
grantee of the lessor. In their re-is theThe Berlin National Bank

covering portionwidening street, a of thelaying of Greenport out a
F.aldermen that “To Wool-property, mayorthe and state W.leased

rightsthey nodamages awarded, as have inCompany no areworth
receivingBank, areBerlin National whoproperty to thesaid adverse

compensation.”
following ques-Young, J., thesuperior court, transferredIn the

ofruling a trial:and in advancetions without
affirmed, will said condemnationisIf decree of condemnationsaid

a forfeiture ofaforesaid workportion premisesof of leased asa the



Company154 Woolworth v. Berlin. [82

the term ofand terminate said lease thatso the same shall cease and
anto end?come

proceedingsIf condemnation andsaid decree of condemnation
otherwisewould be held to athereunder work forfeiture of and
ofthe term said lease so thatterminate the same would cease and

end, whether,an is it petitionerto material ascome contends,this
Bank, and its attorneys,said Berlin National agents, servants,and

hearing Mayorsaidat before andthe Aldermen with relation to
proceedings, and in advocacysaid condemnation its peti-of said

urged accomplished partialtion, and said condemnation of the
in order that saidpetitioner’s estate decree of mightcondemnation

petitioner’s lease and for purposeterminate the the terminatingof
lease?said

ofprovisions the lease are opinion.Certain stated in the

Woodworth,SullowayDemand, Rogers,& plaintiff.for the

Rich, the defendants.Robert for

12Peaslee, rightsC. “Article of our bill ofJ. authorizes the
oftaking propertyof the individuals and appropriationthe.... of
providedpublic uses,to it notbethe same done without the consent

consent of representative bodyowner or the theof the of people.the
consent, alwaysdoes not itthe owner then hasWhen been held that

bymight representativeconsent of bodyland be taken the of the
by byanwit, legislature, makingto act of thepeople, just compensa-

nottherefor, Cummings,but otherwise.” Ash v.tion H. 591,50 N.
plaintiff’s leaseholdThe estate was property pro-612. and was

by guaranty. anytected this constitutional If partthe whole or
right forplaintiff’s public use,has been taken plaintiffof the the is

compensationto therefor.entitled
highway recognizestatutes the title ofThe a for years,tenant

separatefor notice to him of aprovide proposed highwayand. lay­
interest,his for separateout will affect and awhich assessment of

S., 6,damages. 67,P. c. ss. 18.his He is entitled to heard,be and
damages paid.and Lyfordto his assessed Laconia,have v. 75 N. H.

Railway Company Berlin,Trunk220, 221; Grand v. 68 N. H. 168.
partquestion takingthe whether a aUpon of leasehold estate

proceedingsdomainunder eminent terminates that estate, the au­
wholly agreed. weightare not The authoritythorities of is to the

continues. Boston,effect that the estate Parks v. 32 Mass. 198;
Evanston, CorriganStubbings 37;136 Ill. Chicago,v. v. Ill.144 537;
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Alki ParkCompanyLand v.315;Md. OlsonBaltimore, 81Gluck v.
contrary.following hold to thecasesTheCompany, 63 521.Wash.
Johnson,v.597; Levee CommissionersHussman,v. 23 Mo.Biddle

66 Miss. 248.
discovering anydifficulty principle,ingreatbe“There seems to

part antaking of a oflegally held, that thecan beupon which it
put anpublic easement, will endlease, for awhich is underestate

term, exempt him from hisorlease, or the lessee of hisdepriveto the
many. inliability . . There are casespay the reserved rent.to

inhighly beneficial interest hishas andthe tenant a valuablewhich
building lease,term, on a atlongit for aterm, as he holds awhere

largearent, or whereground rent, at a nominalor meremoderate
theor renewal of lease.paid upon the commencementfine has been

quan-inmay notwithstanding the estate is diminishedbe,It that
value,it not intity by taking public use,for is diminished butthe

purposeslessee,in to the for the of business toincreasedeven value
apply principleit.may Uponto what canwhich he have occasion

extinguishedany cases,in the term is deheld,it that of thesebe facto
taking perhapsa a small and unim-by part,and the ofannihilated

. .publicfor . Theportant part, property,of the leased use? lessee
just every title,of real estate takesterm, as other ownertakes his

subject right power public partto it or a of it,to and of the takethe
necessitypublic mayandpublic use,for the conveniencewhenever

takingright such arequire incumbrance;it. a is no is noSuch
enjoyment.quietof forbreach of the covenant the lessor The

enjoys exactly granted him,whatholds and was aslessee then a
is,for the which the userent;consideration reserved whole and

subject sovereigntoenjoyment leased,of the estate thebeneficial
right public.the Ifpartof eminent domain on of the he has suffered
any enjoyment use,in the of itloss or diminution actual this is not

byit ofby or of the but is the actlandlord;the act sufferance the
ample remedy.himpublic, against providedwhom the law has an

compelled pay compensation, actuallyfor theIf he is to the full estate
computing compensa-value,in an in thediminished this is element

view,Inpublic.tion which he is to receive from the this it becomes
unimportant, settling principle discussing,in we are nowthe whether

taking public premises, much,the for use diminishes the leased little or
inquantity value;in or all this will be taken into consideration in

assessing damages, maywhich Parksthe the lessee sustain.” v.
198, 203, 204,Boston, Mass. 205.32

AtquotedThe states the true rule. commonopinion law,above
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and in the of a agreementabsence different by partiesthe to the
of alease, the estate tenant is not byterminated partiala taking

publicof apropertythe leased for use. But it is urged that the
parties to the lease here under consideration agreementmade an
upon subject.this The lease contains the following provisions:

buildingin or buildings"... case the premiseserected on the
hereby partially damageddemised shall be by byfire or elements,the

repairedbe speedilythe shall as possiblesame as' expenseat the
landlord,of the said and in damagecase the shall be so extensive

building untenantable,as render theto the rent shall cease until
puttime as landlordsuch the shall the building in complete repair,

building premisesbut in ease the on said totallyshall be destroyed
by orby elements,or thefire shall be for public use,condemned the

destroyed unsafe,as theor be rent paid upshall be to the time of
ordestructionsuch time when such condemnation shall become

effective, may be,as casethe and then and from thenceforth the
shallof this lease cease and toterm come an ...”end.

plaintiff foregoing agreementclaims that the applies onlyThe to
taking whole,of positiona the while the defendant's is that it is also

takingapplicable part.to a of It is to be observed that the insertion
any stipulation uponof subjectin lease this par-the shows that the
that the lease would not upon takingties understood terminate a of

they agreed.property, agreementunless so Thethe is to be inter-
preted lightin ofthe this circumstance. Understanding that an

necessaryagreement to work lease,was a oftermination the and
making specifications relatingof partialone set to deprivation of

theytotal,another as to provisionuse and inserted the to takingas
relating deprivationtoamong those total and omitted it elsewhere.

stipulationof this relatingThe omission from those partialto de-
unusabilityprivation or is some ofevidence an intent not to make an

•particularthatagreement upon apparentItmatter. seems that the
toprovisions proceedingstwo as condemnation both relate to as to

building, agreementandthe the is sowhole construed.
plaintiff to own bargainedcontinues the leasehold estate it.The

taking portionafor, subject to the of thereof; takingand for that it
compensated tois to the extent of its loss.be

unnecessary ques-This conclusion renders it to consider the other
tion transferred.

discharged.Case
All concurred.


