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struction.” Hoyt v. Kimball, 49 N. H. 322, 326. See also Boston
&e. Railroad v. Railroads, 65 N. H. 393, 462, and cases cited.

In the absence of brief or oral argument on either side, validity of
the decree is made dependent on the construction of the deed as de-
termined, and it is assumed that the exceptions were intended to
raise the questions considered. How far the same result may also
be reached by reason of the rule that the penalty of forfeiture for
breach of a condition subsequent may not be assigned, but inures
only to the grantor and his heirs (Dewey v. Williams, 40 N. H.
222; Dow v. Hdes, 58 N. H. 193; Peaslee v. Tower, 62 N. H. 434;
A shuelot National Bank v. Keene, 74 N. H. 148, 151), has not been
congidered.

Ezceptions overruled.

All concurred.

Merrimack, g
Jan. 5, 1926.

Stame 9. Lo A. RoacxH.

On a trial for murder, the only issue being that of identity, testimony by one who
has been convicted of participation in the crime as to conversations with his
companion, who actually committed the murder, but whom he refuses to
identify as the defendant, are not objectionable as being declarations of a
supposed coconspirator, the conspiracy not having been proved. It is direct
{estimony to conversation with one who was identified as the defendant by
other testimony, and stands no differently than would testimony of a third
party who had overheard the conversation.

The convicted party to the crime, being called by the state, and being manifestly
hostile, and refusing fully to identify the defendant, was properly cross-
examined by the state’s attorney regarding his efforts to conceal the identity
of his companion, and his declaration that he would do so.

How far experiments shall be conducted in the cross-examination of an expert
witness is a matter to be finally decided by the trial court.

Records kept in the usual course of business are not necessarily to be proved by
the testimony of the person making them.

Proof of the date of a person’s birth by a copy of the baptismal record of a church
is properly excluded in the absence of proof of the requirements or custom of
the church where the record was made.

InpioTMENT, for murder. Trial by jury and verdict of guilty.
A bill of exceptions was allowed by Branch, C. J. The facts are
stated in the opinion.
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Jeremy R. Waldron, attorney-general, and Herbert W. Rainte,
solicitor (Mr. Rainie orally), for the state.

Nathaniel E. Martin and Alfred W. Levensaler (Mr. Levensaler
orally), for the defendant.

Prasiurg, C. J. In the irial of this case the sole issue was one of
identity. The crimé was committed while one Henning and an-
other man were attempting to secure an sutomobile from one Atkins,
who was shot and killed by Henning’s associate. The exceptions
relate chiefly to the admission and exclusion of evidence.

Henning was permitted to testify to conversations with his com-
panion in the crime, in which an arrangement was made concerning
a recovery of the car and a division of the proceeds. Objection being
made, the attorney-general stated that the claim was that the de-
fendant was Henning’s companion. Evidence was introduced later
tending to establish that fact. The exception is argued upon the
hypothesis that the evidence was the declaration of a coconspirator,
and not admissible in the absence of proof of the conspiracy. The
evidence is not of that class. It is positive testimony to a conversa-
tion in which the defendant had a part. It stands no differently
than would the testimony of a third party who had overheard the
talk.

Before the trial Henning had pleaded and been sentenced to state
prison. He was called as a witness by the state, and was manifestly
hostile. The state’s request for permission to cross-examine him
was granted. He refused, in the main, to identify the defendant;
but, with evident reluctance, testified to some facts tending to show
that the defendant was his companion in the crime. Subject to ex-
ception the state cross-examined him as to his efforts to conceal the
identity of his companion and his declarations that he would do so.
The evidence was plainly competent as tending to contradict or de-
stroy the value of his positive assertions that he could not identify
the defendant. 2 Wig. Ev., s. 903. The permission to cross-examine
the witness as hostile carried with it leave to weaken or nullify his
adverse testimony by the means which are usually recognized &s
proper cross-examinations. In so far as the evidence objected to
was of an impeaching character, the question of permitting its use
was one of fact to be decided by the justice presiding at the trial.
Dow v. Dow, 77 N. H. 150, and cases cited.

The evidence that Henning saw a telegram or a copy of a telegram
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addressed to A. W. Marston, came to nothing. Tts application to the
case in hand was excluded upon objection by the defendant. If there
was error in permitting the witness to testify without producing or
accounting for the document in question, it was harmless and affords
no ground for setting aside the verdiet. The object in view was to
lead up to an identification of the signature on the telegraph com-
pany’s record of delivery, and that evidence was produced later in
proper form and without objection.

One question in the case was whether the defendant wrote a sig-
nature (not his own name) upon a hotel register. An expert in
handwriting was called by the state and gave the opinion that the
writing was that of the defendant. Upon cross-cxamination, counsel
made two Ms upon the blackboard and inquired of the witness if
they were or were not similar. The further inquiry, whether if the
two were brought to him with no information as to who made them
he would say they were written by the same hand, was excluded
subject to exception.

The offer was in the nature of an experiment performed in the
presence of the jury. They were shown, apparently, that it was possi-
ble for one person to disguise his handwriting gkillfully; and the prop-
osition was to try out the witness and see how he would apply his
expert knowledge to that situation. Whether this should or should
not be permitted was a matter to be finally decided by the presiding
justice.

This is the rule adopted as to the use of text-book authorities in
the cross-examination of an expert: “No fact which tends directly
to qualify or discredit the opinion given by the witness can be held
to be inadmissible on his eross-examination, as matter of law. The
whole ficld of héarsay knowledge upon the subject is open to in-
vestigation because of the nature of the opinion which has been re-
ceived. How far this field can profitably be explored in a given case,
is a matter to be determined by the justice who presides at the trial.
His conclusion one way or the other is one of faet, and therefore not
reviewable here.” Laird v. Railroad, 80 N. H. 377, 379. The same
theory is applicable here, and no exception lies to the ruling made.

There is no foundation for the claim that the discretionary power
of the court was not properly exercised as to this matter. The record
shows that counsel were permitted to proceed without limitation in
testing the witness’s capability and fairness, by requiring comparisons
between specimens which were material to the main facts in issue.
Attention of the jury was especially called to these exhibits from
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time to time as the cross-examination progressed. In such a situa-
tion the exclusion of similar examination, by the use of specimens
not otherwise in the case or material to it, was not unreasonable.
“The good sense of the trial judge will confine it within proper
bounds, and prevent an unnecessary consumption of time.” Hoag
v. Wright, 174 N. Y. 36.

Records of presence and absence of an employee of the New Eng-
land Telephone and Telegraph Company in the Boston exchange
were produced by the official having them in charge and were thus
far put in evidence without objection. Further inquiry being made
as to the reason assigned for the absence, objection was made that
“they can’t prove any records by this gentleman.” It was ruled
that they could be so proved, as they were records kept in the usual
course of business. The defendant excepted. Thereupon the ques-
tion which precipitated the discussion was excluded, and no further
evidenece from the record was put in.

The ruling was correct. The records could be proved by that
witness. Whether proper foundation had been laid for the admis-
sion of his testimony as to the course of business and the verity of the
record, was a matter not discussed or presented to the court for
consideration. The defendant stood upon the proposition that since
the witness did not make the record it could not be proved by him.
This is not the law. Roberts v. Company, 78 N. H. 491.

There was no request to strike out the evidence that had been
received without objection. If counsel desired to raise a belated
question as to its admissibility, he should have moved that it be
withdrawn from the consideration of the jury. Permitting the evi-
dence to go in without objection was a waiver of the defendant’s
right to complain of its admission. Kenny v. Hampton, 73 N. H. 45.

The date of the defendant’s birthday — whether April 9 or 10 —
was a material question in the case. The public record of birth, in
Boston, gave the date as April 9, and was put in evidence by the
state. The defendant’s offer of proof by his mother of ‘““the church
registration of his baptism” — apparently by what she said was a
copy of the church record — was excluded, subject to exception.
There is much conflict of authority as to the use of such evidence.
The cases are reviewed in 3 Wig, Ev., s. 1646. If it be assumed that
the most liberal rule of admission should be applied the offer was not
sufficient. There was no offer to show either the requirements or
the custom of the church where the record was made. Dillon v.
Heller, 99 N. J. L. 68.
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Sheets from hotel registers in Concord showing registrations by
two men under the names of Marston and Riley, at the time of the
crime, were put in evidence subjcet to exception. Henning was
identified as the one who signed as Marston. Later in the trial a
handwriting expert testified that the signature of Riley was written
by the defendant. No arguable objection to the evidence excepted
to is apparent.

Exceptions to rulings upon argument relate to statements of the
evidence by the attorney-general in his closing address to the jury.
An examination of the record shows that the claims of counsel find
support in the evidence; and while there are some departures from
verbal accuracy (as of the amount of money inherited by the de-
fendant’s wife) yet these in no way affect the substance of the argu-
ment legitimately urged upon the jury. These exceptions are therefore
overruled. Siaie v. Foster, 80 N. H. 1.

Other exceptions stated in the record have not been insisted upon
in argument and are understood to be waived.

Exceptions overruled.

All concurred.

Hillsborough, %
Jan. 5, 1926.

MawncresTER DatRY SysteM, Inc., v. Henry M. Haywarp.

Jurisdiction of the subject matter of a controversy cannot be conferred upon a
court by agreement of the parties.

Contracts concerning personal property or services having a unique and peculiar
value may be enforced in equity.

A contract by a member of a codperative marketing association 10 sell all of his
products through the association will not be specifically enforced when the
difficultics of enforcement would be so great as to render it a practical im-
possibility. The same objections apply to relief by mandatory injunction.

An injunction against disposal of his produets otherwise than through the asso-
ciation should be granted if irreparable injury would result from the breach of
the contract.

A contract provision for liquidated damages is not exclusive of equitable relief,
unless it appears that it was intended by the contract to give an election be-
tween performance and payment of damages. Xxpress provision in the con-
tract for its enforcement in equity is evidence that no such right of election
was intended. *

Cobperative marketing agreements by which members agree to market all their
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