
N. 189State v. Roach.H.]

iptruction.” Hoyt also BostonKimball, 322,49 H. 326. Seev. N.
cited.Railroads, 393, 462,&c. Railroad H. and casesv. 65 N.

validity ofargumentIn side,the of or oral on eitherabsence brief
as de-dependentthe of the deeddecree is made on the construction

totermined, intendedexceptionsand it is assumed the werethat
may alsoquestionsraise resultthe considered. How far the same

forbybe reached of forfeiturepenaltyreason of the rule that the
may assigned, inuressubsequentbreach of not buta condition be

only grantor (Dewey Williams, 40 N. H.to the and his heirs v.
222; Tower, 434;Dow 62 H.Edes, 193;v. 58 H. Peaslee v. N.N.

148, 151),Ashuelot H. not beenKeene,National Bank v. 74 N. has
considered.

overruled.Exceptions

All concurred.

)Merrimack,
)5, 1926.Jan.

v. Leo A. Roach.State

being identity, testimony byonly whomurder, that of onethea trial for issueOn
participation the crime to with hisin as conversationshas ofbeen convicted

actually murder, hethe but whom refuses tocompanion, who committed
beingdefendant, objectionableidentify declarations of aare not astheas

conspiracy having proved. It is directcoconspirator, not beensupposed the
bytestimony who was identified as the defendantwith oneto conversation

testimonydifferently thirdtestimony, would of ano thanand standsother
party the conversation.hadwho overheard

being manifestlybybeing state,party crime, called the andThe to theconvicted
fully identify defendant, properlyrefusing was cross-hostile, theand to

identityattorney regardingby his efforts to conceal theexamined the state’s
he would docompanion, that so.and his declarationof his

expertofexperiments in the cross-examination anbe conductedshallHow far
finally by the trial court.decidedis matter to bewitness a

necessarily proved bykept to beare notin usual course of businesstheRecords
makingpersontestimony them.ofthe the

by copy baptismal of a churchperson’s of the recordbirth adate of aProof of the
requirementsproof or custom ofof theproperly in ofexcluded the absenceis

made.the record wasthe wherechurch

guilty.ofby jury and verdictIndictment, murder. Trialfor
Branch, J. The facts areby C.was allowedexceptionsA ofbill

opinion.in thestated
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Jeremy R. Waldron, attorney-general, Rainie,and Herbert W.
(Mr.solicitor orally),Rainie for the state.

Nathaniel E. Martin and (Mr.W. Levensaler LevensalerAlfred
orally), for the defendant.

Peaslee, J. InC. the trial of this ofcase the sole issue was one
identity. The crime was committed Henningwhile one and an-
other man attemptingwere Atkins,to secure an from oneautomobile
who bywas shot and killed Henning’s exceptionsassociate. The

chieflyrelate to the admission and ofexclusion evidence.
Henning permittedwas testifyto to his com-conversations -with

panion in crime,the in arrangement concerningwhich an was made
a recovery of beingthe ear a proceeds. Objectionand ofdivision the
made, attorney-generalthe stated that the that the de-claim was

Henning’sfendant companion.was Evidence laterwas introduced
tending to establish uponthat fact. The exception arguedis the
hypothesis that the evidence was coconspirator,the declaration of a
and not in proofadmissible the Theconspiracy.absence of of the
evidence is of positive testimonynot that Itclass. is to a conversa-

differentlytion in which the part.defendant had a noIt stands
than testimonywould the of partya third had overheard thewho
talk.

HenningBefore the pleadedtrial had and to statesentencedbeen
prison. manifesidybyHe was called as state,a witness the and was
hostile. request himThe state’s for permission to cross-examine

granted.was refused, main, defendant;He identifyin the to the
but, with reluctance, tending showevident testified to some facts to
that the Subjectdefendant in to ex­companionwas his the crime.
ception the state him conceal thecross-examined as to his efforts to
identity docompanionof his and would so.his declarations that he
The orplainly tendingevidence to de­competentwas as contradict

identifystroy positivethe value notof his assertions that he could
Wig. Ev.,2 s. The permissionthe defendant. 903. to cross-examine

nullify histhe witness as hostile it to weaken orcarried with leave
ástestimony by recognizedusuallymeans which areadverse the
toobjectedproper cross-examinations. In far as theso evidence

usecharacter, question permitting itsimpeachingof an the ofwas
trial.by justice presiding at theone of fact be decided thewas to

Dow, 150,Dow v. 77 H. cases cited.N. and
telegramcopy aHenning telegram or a ofThe evidence that saw a
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to thenothing. applicationMarston,A. W. to Itsaddressed to came
If thereobjection byin defendant.uponcase hand was excluded the

ortestify producingtopermittingwas error in the witness without
and affordsfor inaccounting question,the document it was harmless

toin wasground setting objectno for The viewaside the verdict.
telegraph com-up signaturelead to an on theidentification of the

inlaterpany’s produceddelivery,record of and that evidence was
proper objection.form and without

sig-awrotequestion in theOne the case was whether defendant
inexpert(not uponhis Anname) register.nature own a hotel

theopinion thathandwriting gavewas bycalled the and thestate
cross-examination,writing counselUponthatwas of the defendant.

ifupon witnessinquiredmade two the of theMs blackboard and
if thethey were inquiry,or not similar. whetherwere The further

brought themtwo were who madeto him no information towith as
hand,he excludedsay they bywould waswere written the same

subject exception.to
theinexperiment performedThe was in anoffer the nature of

presence possi-shown, it wasjury. They apparently,of the were that
prop-disguiseble theperson handwriting skillfully;for one his andto

histry applyosition to he wouldwas out the witness and see how
orexpert knowledge shouldto that situation. Whether this should
presidingpermitted bybe a finallynot was matter to be decided the

justice.
inadoptedThis is authoritiesthe rule as to the use of text-book

directlyexpert:the of factcross-examination an “No which tends
heldqualifyto can beopinion given byor discredit the the witness
Thecross-examination,to of law.be inadmissible on his as matter

to in-hearsay knowledge upon subject openwhole field of isthe
vestigation has been re-opinionbecause of the of whichnature the

case,givenfar in aprofitably exploredceived. How this field can be
by justiceis at the trial.presidesa matter to be determined the who

way notfact,His or the is of and thereforeconclusion one other one
Railroad, 377, samereviewable Laird N. H. 379. Thehere.” v. 80

ruling made.theory here, exceptionis no liesapplicable and to the
discretionary powerThere is no foundation for claim thethe that

of The recordproperlythe exercised matter.court was not as to this
inproceedto without limitationpermittedshows that counsel were

comparisonscapability fairness,testing by requiringandthe witness’s
inmain facts issue.which were material to thespecimensbetween

fromespecially to these exhibitsjuryof the was calledAttention



192 v. Roach.State [82

time to astime the progressed.cross-examination In such a situa­
tion the ofexclusion similar examination, by specimensthe ofuse
not inotherwise the case or it,material to was not unreasonable.

good“The of the judgesense trial will properconfine it within
bounds, preventand an unnecessary consumption Hoagof time.”

Wright,v. 174 Y.N. 36.
presenceofRecords and Eng-absence of an employee of the New

land Telephone Telegraphand Company exchangein the Boston
produced bywere the having chargeofficial them in thusand were

putfar objection.in inquiry beingevidence without madeFurther
as to assigned objectionthe reason for absence,the thatwas made
“they prove any bycan’t gentleman.”records this It was ruled

they proved,that could theybe as in usualkeptso were records the
ques-course of excepted. Thereuponbusiness. The defendant the

tion precipitatedwhich excluded,the discussion nowas and further
putevidence from the record in.was

rulingThe proved bywas correct. The records be thatcould
witness. properWhether foundation had laid for the admis-been
sion of testimony verityhis as to of thethe course and the ofbusiness
record, was a presentedmatter not or the court fordiscussed to

uponconsideration. defendant propositionThe stood that sincethe
the didwitness not make the it him.proved byrecord could not be
This is the Company,not law. Roberts v. H.78 N. 491.

requestThere nowas to strike out the had beenevidence that
objection.received without If counsel to raise a belateddesired

question to admissibility,as its it behe should have thatmoved
from Permittingwithdrawn the consideration the evi-jury.of the

dence ingo objectionto without a of defendant’swas waiver the
right complainto of its Kennyadmission. 73 N. H. 45.Hampton,v.

— —The birthdaydate of the Aprildefendant’s 9 or 10whether
was a question birth,material in inpublicthe case. The ofrecord
Boston, gave April 9,the date as and input bywas theevidence
state. bydefendant’s of proofThe offer his mother of “the church

—registration baptism”of apparently byhis awhat she said was
—copy of the church record excluded, subject exception.was to

There is much authorityconflict of as to the use of such evidence.
The Wig.cases are in s.Ev.,reviewed 3 If1646. it be assumed that
the ofmost liberal rule appliedadmission should be offer notthe was
sufficient. There was no offer to requirementsshow either the or
the ofcustom the church thewhere record was made. Dillon v.
Heller, 99 N. J. L. 68.
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byregistrationsshowinginregistersfrom hotel ConcordSheets
of theat the timeRiley,two men under the names of Marston and

Henning wascrime, subjectinput exception.were evidence to
asigned Later in the trialidentified the one who as Marston.as

signature Riley was writtenhandwriting expert testified that the of
exceptedarguable toby objectionthe defendant. No the evidence

apparent.isto
of theExceptions rulings argument relate statementsuponto to

jury.by closingin his address to theattorney-generalevidence the
findAn of the the claims of counselexamination record shows that

fromdeparturesinsupport evidence; and while there are somethe
de-(as money by theaccuracy of amount of inheritedverbal the

argu-ofyet wayin thewife)fendant’s no affect the substancethese
urgedlegitimately upon jury. These are thereforeexceptionsment the

Foster,v. N.overruled. State 80 H. 1.
uponin insistedexceptionsOther stated the record have not been

argumentin and are understood be waived.to

Exceptions overruled.

All concurred.

)Hillsborough,
5,Jan. 1926. 5

Dairy Henry Hayward.System,Manchester v. M.Inc.,

subject controversy uponmatter aof the of a conferredcannot beJurisdiction
by parties.agreement of thecourt

concerning personal property peculiarhaving uniqueor servicesContracts a and
may equity.enforced invalue bo

by cooperative marketingmember of hisA contract a a to all ofassociation sell
throughproducts specificallythe association will not be when theenforced

great practicalenforcement would be im-difficulties of so as to render it a
objections apply by mandatorypossibility. injunction.The same to relief

injunction against disposal products throughof his asso-An otherwise than the
granted irreparable injuryif ofciation should be from the breachwould result

the contract.
relief,provision liquidated damages equitableforA contract is not ofexclusive

byappears giveit that it was intended the an be-unless contract electionto
performance payment damages. Express provisionand of con-tween in the

equity rightfor in is electiontract its enforcement evidence ofthat no such
*was intended.

bymarketing agreementsCooperative agreewhich all theirto marketmembers
13VOL. LXXXII.


