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nothingissue, consequentlyand takesof the evidence limited to that
v.general 304, 310;H. Cobbby exception. Dodge, N.his Tuttle v. 80

Follansbee, supra.

Exception overruled.

All concurred.
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properlypetition liabilitycompensation employers’ act isA theto recover under
petitioner broughtupon proof previously an actionthedismissed that has

against employer injury com-upon for whichat common law the based the
pensation sought.is

uponentry thehaving brought minor,A suit in the of a an madebeen name
by presiding justice plaintiff’s main-writ is tothe to the effect that the father

equivalent allowing amendmenttain the as next to an order thesuit friend is
by party plaintiff.the ofof writ the substitution a new

plain-proceeded question partyhaving properThe case to trial the of theafter
entry writ, presumed thattiff had itbeen raised and the made on the will be

byproper plaintiffparty minor, bounda iswas substituted for the and she
prior subsequent proceedings.the and

It is immaterial in a not an amendmentthat the formal record case does show
originalwrit, proceedings theof the if the minutes of the the docket andon

papers adequateon file furnish the record.data for extension of the

liabilityPetition, compensationto employers’recover under the
act, by1911, Branch, upon plain-Laws c. C. theJ.,163. Transferred

exception petition.to of hertiff’s the dismissal
hearing plain-Upon the of to thethe defendant’s motion dismiss

petition following found.tiff’s the facts were
seeking compensation wasinjuryThe for which the isplaintiff

to22, brought an at lawon October 1919. She actionreceived
hadFebruary 2,on of action wasrecover therefor 1923. Trial said

ofbackupon theApril by jury. presiding justicein The entered
nextasorder, plaintiff’s father to maintain suitthe writ an “the

ordereda wasplaintiff’s evidence nonsuitfriend.” At the closeof the
having been filedsubject exceptionsofexception.to her No bill

motion,afiledlimited, the on June 30within the time defendants
adding partyby as6,granted July amend the writwhich on towas

plaintiff.”friend of theH. and nextplaintiff Strong,“C. husband
onby plaintiffthewere enteredthe October term motionsAt
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marking of4 for a voluntary byOctober nonsuit, and the defendants
judgment16 for onOctober judgmenton the verdict. At that term

Duringwas entered for the defendants on the order theof nonsuit.
plaintiffofpendency said action the was a minor.

William H. and (ofWatson Barber Vermont),& Barber for the
plaintiffs.

E. Cain Luder,Orville and Luder & for the defendants.

Snow, 1911, 163, providesJ. Laws c. s. 4, that if the workman
suffering injury anyan within the ofterms the act “shall commence

against therefor,action at common law . . . the shallemployer he
be from allbarred benefits of the regardact in thereto.” The record
discloses anthat such action prosecutedwas tocommenced and
judgment. jurisdictionAs the court had subjectof it isthe matter
a sufficient to plaintiff’sanswer the exception judgment isthat this

opennot to collateral attack in proceedings. Kennedy,these State v.
247;65 N. H. Converse,McKeen v. 176;68 N. v.173,H. Bickford

Bickford, 448,74 N. erroneouslyH. judgment451. Relief from a
againstrendered soughtan infant unrepresentedbecause beshould

by proceedingsdirect Newcomb,to correct Beckleythe error. v.
24 N. 359,H. 360; Graves,Barber v. 290;18 Vt. Johnson v. Water­
house, 585;152 Mass. Millard Marmon,v. 116 649. In thisIll.
jurisdiction may conveniently expeditiouslysuch correction be and
accomplished upon a bringto uponmotion the theaction forward
docket to modify Carr,and vacate or judgment.the McIntire v.

207,N. H.59 v.208; Bickford, supra.Bickford
If, however, plaintiff’s petition'bethe aincluding suchtreated as

motion, right byher to relief is not conclusively the recordestablished
contraryhere. the judgmentOn appearsthe to well founded.be

byAn infant, of of knowledge, judgment discretion,reason want and
being legally byincapable enforcinghimself of reme-rightshis and

(Mooredies v. H.Hoyt, 168, 169),80 N. the enforcement thereof
necessarily throughmust be had the of thisassistance another. In

jurisdiction an mayin of hisbroughtaction behalf an infant be in
byname “hi's Lang Whidden, 435, 436;next friend.” v. H.2 N.

Gilmanton, 517,Clarke v. 12 515, ByN. H. he518. whatever name
may called, representative, very things,be the from the ofnature

powermust have the to by properbind the infant his and lawful
' Among bringingacts. such acts the of amaintainingare and the

anysuit for favor;cause of action which has inaccrued the infant’s
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of anmay in exerciserepresentative thepurposeand for thethis
managementinauthority attorneyan at law theemployundoubted

attorneycase,a becomesIn theand control of such suit. such
record;attorneyan of and thepowers ofordinaryclothed with the

ordinaryattorney theis all the acts of the withinbyinfant bound
by any judgment properlyauthorityscope of and is concludedhis

225, 227,H.Company, 68 N.againstrendered him. Beliveau v.
228.

thebyin counselbrought and entered courtThe action at waslaw
of next friend.and assistance aplaintiffof advicethe without the

plain­theobjection incapacity ofstageAt of to thethis the case the
Young,(Youngin v.by pleatiff a abatementcould have been taken

action wouldLang Whidden, 435, 437)2 H. or the345;3 N. H. v. N.
Theplaintiff.in of thehave been dismissed on motion made behalf

remedy at law was stillby to commonpursueelection the minor her . actionthesubject Hoyt,to N. H. 168­ Hadrescission. Moore v. 80
beenform, haveproceeded judgment judgmentin wouldto this such

however, appearsitstage trial,ofvacated on motion. At thesome
justice,presidingofthe situation the thethat came to attention

writ,ofupon the back thehandwriting entrywho made in his anown
entry,Thisplaintiff’s to friend.”“the father maintain suit as next

although and becameupon docket, was an order of courtnot noted the
whichpart fromand, therefore,a of record of trial materialthe the

Gilmanton,up.the final of was made Alton v.record the case to be
Because520, 522; Durham, 559,2 H. Brooks N. H. 561.N. v. New 55

need to makepracticeour overlook thesimple,is counsel sometimes
their dutiesthe record and fail inperfect, both court and counsel

properinperfect putto see all a arethat matters essential to record
Harvey,v.Company, 507, 513;form. v. 80 H.Barber N. Willard

24 the record344, However, judgmentN. H. 348. on isthe entered
to minutebynot now of the failure of the clerkvoidable reason

upon bythe on of the failurewrit,docket the order the nor reason
of writ incounsel at the to a formal amendment of themoment file

with is sufficient the minutesaccordance such order. It that from
proceedings originalof ofthe as on the docket and the filesentered

adequate data forpapers progressin the of areused the case there
348,Harvey, supra, 349;the ofextension the records. Willard v.
168, 171,Cox, 246, 247; Jaffrey Smith,69 H. 76 N. H.State v. N. v.

actacontrary172. the is omnia riteprcesumuntur“Until shown
Rand,to ofmust be the maxim as the records the court.” Peeblesv.

337,43 H.N. 340.
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From the fact that proceededthe trial to the completion of the
plaintiff’s entryevidence and to the of nonsuit and judgment, it
must be assumed that the order of the compliedcourt was with and
that personthe personsor by the inintended court appearedfact
and authorized the continuance of the trial. On no theoryother
can the conduct of counsel in prosecutionthe continued of the
plaintiff’s explained,action be appearancesince the of counsel is
always presumed to have been authority contrarydue until thewith
is Beckleyshown. v. Newcomb, 359,24 N. H. 360. Nor can we
presume permittedthat the court proceedthe trial to thewithout
compliance with an plainlyorder so essential to a andvalid verdict
judgment.

■personWhether the designated by the court was in thefact
husband, the beingword “father” a description,mere error of or
whether the appeared and,father without formal hisrecord of

removal,withdrawal or bythe husband was the of theallowance
formal father,amendment substituted for the is immaterial. With
the approvalcourt’s the bywrit was amendable either the insertion
of the name of (Younga next friend Young, 345, 346)v. 3 N. H.

byor striking out such name and the substituiton of of anotherthat
in place (Clarkeits Gilmanton,v. supra, 517; Cota, H.Leazer v. 43 N.
81, 82). Such amendments when allowed relate the com-back to
mencement of Rowe, 453,the suit. Woodman v. In59 N. H. 454.
any presumed,event it be contrary shown,must until the thatis
the minor plaintiff, entryfrom the of of upontime the thethe order
back of writ,the represented bycontinued to be Ata next friend.

stagewhatever of proceedingthe the appearance of the next friend
occurred it must alreadybe assumed that he hadratified the action
and authorized that which followed.

As appearsit thus prior filingfrom the record that to the of her
petition plaintiff bythe her next prosecutedfriend had her action

recovery damagesat law for bythe of injurysustained the for which
seekingshe is now compensation, byit that of thefollows the terms

act, 1911, 163, 4,Laws c. s. she is “barrednow from all benefit”
thereunder.

Exceptions overruled.

Allen, J., did not sit: the others concurred.


