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a holding merelycontinuous or reason,a seasonal one. For that
requestthe properlywas denied. 44Kempton,Burnham v. N. H.

90; Bartlett,v. 119;55 N. H. Company,v. 52 N. H.Griffin Gilford
262.

Exceptions overruled.
All concurred.

Coos,
5,Jan. 1926.

Lyman GeorgeBert v. W. Kimball.

parol'evidenceThe rule which forbids the contradict,introduction of to add
varyto preventor a written instrument does not the introduction evidenceof

that objectsthe contract made in by statute,was furtherance of forbidden
by bylaw, general policycommon or the of the law.

money deposited byOne with whom has been party, having givena third a re-
ceipt obligating unconditionally payhimself plaintiffto it to atover the

specified time, maya by plaintiffshow in defense to an action the based on
payment agreedfailure to receipt, onlymake as in paidthe that it was to be

performance illegal agreementon of an partybetween such third and the
plaintiff, of ignorant gavewhich the receipt.defendant was when he the

Case, to recover two thousand dollars in money deposited with
uponthe a receipt.defendant written by Young, J.,Transferred

upon plaintiff’s exceptionthe to an order of nonsuit entered at the
close of his evidence.

DupontOne the plaintiffoffered two thousand if hedollars would
gallonslocate six hundred of alcohol which had been stolen from

plaintiffhim. The located the alcohol at Stark, Dupontwhereupon
paymentrefused to make “until the stuff inwas Berlin” ten miles

away. arrangedthen pendingIt was that the transfer of the alcohol
moneythe should be inleft the safe of the defendant. On the eve-

ning April plaintiffof the agent1 sent his with Dupont to the de-
store, passedfendant’s Dupontwhere to the defendant ofa roll
currencyuncounted placedwhich the latter in safe, signinghis and

delivering plaintiff’s agent receipt,to the bya Dupont,drawn
follows, viz.,which as “Aprilreads 1924,1st ofReceived Bert

Lyman béing$2000 moneya sum deposited byof to me A.Oscar
Dupont April 2, noon,to be delivered $2000.”12 o’clock It was

agent’s understandingthe moneythat the deposited Dupont’s,was
to plaintiffbe delivered to the plaintiffat time specified.the The

helped Dupontthereafter take the alcohol to Berlin. At the trial
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of his contract withparthe that such assistance was adenied
for theDupont. presentation receiptof and demandUpon the the

tomoney by agent Aprilon 2 the defendant refusedthe at 12:15
receiptthemoney plaintiff presentedhim.deliver the to When the

him thatperson Aprilon stated toto the defendant in 3 the latter
takencompelled open by sheriff,a who hadhe had been to the safe

moneymoney. taking but admittedthe The sheriff denied the
that, by Dupont’s visited the defend-accompanied attorney, he had

of otherday in an attachmentquestionant on the and had made
against thepersonal upon purchased by Dupontproperty a writ

Itan ad dollars.defendant to secure damnum of two thousand
currencydollars into be conceded that the two thousandseems

way possession Dupont.has in come the ofsome to

(by plaintiff.Fred orally),W. Baker brief and for the

Shurtleff, Hinkley orally),Oakes & for the defendant.Oakes{Mr.

recoverySnow, plaintiff right uponJ. The of the termsbases his
receipt up bindingof the which he sets a contract of bailmentas

independent any Dupont.of antecedent contract between him and
defendant, hand, support nonsuit,The on in ofthe other of the order

argument upon bailment,in an unexpressedrelies condition of the
by plaintiff’s performancedisclosed the evidence, which involved the

byanof forbiddenact law.
parolThe rule forbids the introduction of to con­which evidence

tradict, vary toadd to or a written does extendinstrument not
evidence offered to that the made in furtheranceshow contract was

objects by statute, by by generalof forbidden common law or the
policy Miller,Leavitt, 416;of the law. Gould v. 92 FriendMe. v.

315, Ev.,Kan. 139; Exchange, 319;52 Wheeler v. 72 N. H. 1 Gr.
prevent court, equity,s. 284. The rule will not a either of law or of
disguiseslooking through all in or ille­from order to detect fraud

inquiringand of andgality, into the true nature the transaction
parties. Ib.; Clarke, R. 389;intent of the Martin 8 I. Collinsv.the v.

341, 350, L.Boynton, 352; 154,2 Wils. 1 Smith’s C. Where168.
appears agreement, being understood,that theit its true character

agree­public policy,offensive to or of the form of theis law violative
writingment, expressionsand the in to it wasembodied the which

only evidence,reduced, operating estoppelare of anmatters not
parties, embarrassing hinderingand court.upon the not or the

Robinson, illegality ofRobertsonv. 65 Ala. 610. the a contractWhere



Lyman234 v. Kimball. [82

is upon go apparentlyrelied aas defense the court will behind the
valid written instrument and deal the on its merits.with transaction
Jones, (1896 ed.), generallyEvidence s. 441. It is held that even
though the ofup illegalitydefendant does not set the defense of the

on,contract sued as madeillegality appearsbut such from the case
by plaintiff defendant, dutyeither the of theor the it becomes the

sponte L.,court sua s.to refuse to entertain the action. R. C. 215.6
It appears upon plaintiff’s bythe contractevidence that the

plaintiffbetween Dupont, finally modified,the and the latteras
paywas to contingent uponthe former thetwo thousand dollars

transportation gallonssuccessful of six hundred of alcohol from
Stark 1917,to Berlin. transportationSuch was in violation of Laws
c. 147, byas amended 1919,Laws c. It is immaterial whether99.
or plaintiff’snot trip pursuantthe toto Berlin with the alcohol was
an unexpressed provision agreementof assist inthe that he should
the illegal byconveyance; transportation,the fact that the what-
ever accomplished, partmeans an of thewas essential condition or
agreement is illegality.to thesufficient taint contract with

partIt was of arrangement plaintiff Dupontthe between the and
that, successfullyunless the illegal transfer of alcohol bethe should
accomplished, plaintiff’s rightthe receive dollarsto two thousand
should Dupont’snever depositaccrue. The was made secureto
contingent obligation arrangement. was intentionunder this It the
of plaintiffthe Dupont byand thedepositthat the should be held
defendant'subject contingencyto plaintiff’sthe and that the interest
therein only uponshould of Thehappeningarise the the event.
plaintiff’s Manifestly,evidence admits of no other inference.
therefore, signed by embodythe receipt the did not alldefendant
the agreement.terms of the depository stipulationThe that the
money paid onlyshould be plaintiff uponto the the successful ac-
complishment prin-of a breach of the was omitted. Under thelaw
ciples hereinbefore provisionrecited this of the contract can be

byestablished receipt. plaintiff’sevidence aliunde the The case
supplied proofconclusive thereof.

suggestedBut it is nothat the case discloses evidence that the
of, knew, purposedefendant was informed or the orwhat occasion was

for making depositthe plain-or what relations between theexisted
Dupont.tiff and that, respectsIt is reasoned from this as the

obligation of plaintiff, depositthe defendant to account to the the
was unconditional. argumentThe answer to this is that the defend-
ant was a mere deposit subjectstake holder. He held the to the
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depositof theupon deposited. termsagreement which it was If the
subjectit wasagreementsigned by him did not conform to the true

Although the conditionalaccordingto to the truth.be amended
expressedhim nortodepositof was neither disclosedcharacter the
disregardliberty toIn he not have atreceipt,his would been

theparties toof theupon from eitherthe condition notice thereof
conditionomittedhim of thedeposit. partiesHad the informed

H.Noyes, 52 N.by it. Manahan v.he would have been bound
to theasignorance defendant232, words,In other the of the238.

in-depositpartiesterms to theof the true contract on which the
over theauthority responsibilitytended him andto invest with

ad-evidence, otherwisedeposit ofdoes not bar the introduction
topartiesof themissible, terms,of such whenever the intention

heardplaintiff bedeposit all thethe comes in issue. of canLeast
of de-ground theobject proof theto to of contract onthe the true

ignorancefendant’s of it.
toconclusively appearsplaintiff’s depositAs the title to the

con-theonly upon proof thathave conditional he canbeen recover
classin thishadperformed. Recoveryhas cannot bedition been

illegal transactionplaintiff anyof if therequirescases the aid from
in the cases.allright.to establish laid downhis This is the test

377, 379;Burbank, 10 N. H.Roby West, 4 285, 290; Prayv. N. H. v.
thatfollows176, s. 217. ItCostello, 180;Hall v. H. 6 R. C. L.48 N.

granted.properlythe motion for wasdefendant’s a nonsuit
462,Mudge, N. H.BrewingThe case of 68Portsmouth Co. v.

inhereuponrelied the caseby plaintiff, distinguishablethe is from
com­andpastthat illegalthe business in defense wasupthere set

made, thepleted andagreement on wasbefore the written sued
case;plaintiff of itsrequired proofinno aid from businesssuch
seeksplaintiff’s for hepropertywhereas here the title to whichthe

ofrecovery subsequentcontingent upon performancewas made the
illegal recovery.an proofact the of towhich becomes essential

Exceptions judgmentoverruled: thefor defendant.
All concurred.

Memorandum

thirty-first day December, 1925,On the of Mr. Oliver Winslow
court, fill theappointed justiceBranch was of toan associate this

vacancy by Plummer, and tookoccasioned the of Mr.death Justice
uponhis seat January session,the at 1926.bench the


