
246 Ahern v. Concord. [82

struction that the verdict must uponbe based the evidence was
sufficient.

Former result affirmed.
All concurred.

Merrimack, /
2, 1926.Feb.

Lucille M. Ahern v. Concord.

Waiting highwaywithin the limits of a for an electric car is an incidental act of
nature, suspendof a andtravel reasonable does not or defeat the ofcharacter

person waiting highway.so as athe traveler over the
pedestrians waitingEvidence that for leaningcars were in againstthe habit of

railing highway competent uponthe ofa at side the plain-is the issue of the
leaning, charge citytiff’s care in so and also to the with ofnotice the use

railing.made of the
city charged duty furnishing,a is withWhile not the of maintaining,if of

' railings pedestrians against,suitable for to lean when it noticehas that
leaning againstpedestrians railingofare in the edgehabit a at the of an

charged duty making reasonablyit is withembankment the of adequate
personsprovision protection makingthe highway.for of that use of the

Case, 1893,under c.Laws 59. While onwaiting a highway for
car, againstplaintiffan the leaned a bridgeelectric defective railing,

broke, consequenceand in she fellwhich over an embankment and
jurybyhurt. and plaintiff.was Trial verdict for byTransferred

J., exceptionson to the denial ofBurque, a formotion a nonsuit, to
evidence, charge.of and to thethe admission

Flynn Uptonand (Mr.Edward Robert W. UptonJ. orally), for the
plaintiff.

Page (by orally),L. brief and forElwin the defendant.

The motion for a nonsuitAllen, properlyJ. was denied.
, toevidence was conclusive show that plaintiffThe the a high-was

injured. Thoughway when not engagedtraveler in the actual
travel, doingshe was anofmovement incidental act of travel aof

Waiting fornature. the electricreasonable car was neither a de-
journey,from herparture nor diversion and the manner of her

bewaiting might well found to be natural and proper. Such use
suspendnothighway did or defeat herof the character as a traveler.

Keene, 370; VarneyH.Hardy Manchester,v. 52 N. v. 58 N. H. 430;
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92;Company,H. H.Company, 23; Thompson75 N. v. 77 N.Lydston v.
H.Railway, Langevin Company,N. H. v. 81 N.404;v. 80Manning

446.
Manchester,that, Varneyargument because the sinceThe cases v.
reasoning isliabilityhighway suits, therefore theirsupra, are not

question being whathere, adopted.cannot be Theapplicablenot
rights,highway travel and the of aexercise traveler’sconstitutes

mayno be nature of the case in whichdifference what theit makes
being notquestionThe now considered isquestion arises.the

merelyimposed uponliability city,a been the buthaswhether
highway con-a toplaintiff was traveler. She is bewhether the

Being highway traveler,a what-entitled tosidered as such. she is
gives Keene,persons. Hardyprotection the statute to such v.ever

Manchester, supra.Varney v.supra;
505,Bridge Company,cited Orcutt 53 Me.defendant has v.The

374, in favor. TheSalem, 3 Allen as itsStickney v. authoritiesand
distinguished high­being underif not to be as not thecase,former

Varney Man­statute, to be in with v.way liability appears conflict
of ofquestionholds the a traveler’s use thesupra, whichchester,

fact, McCarthyexpresses disapprovalof and ofhighway to be one
racing highway was167, in which horse on aPortland, 67 Me.v.

ofIn caseprotection of the statute. the earlierof theheld outside
say248, juryfor the toGardner, 42 Me. it was held to bev.Stinson

leaningusing highway travel,in inplaintiff was thethewhether
railing.playground running againstandrailing,a or as a theagainst

case,squarelyto in thisappears be accordance withresult thereThe
authorityof foris at best doubtful the defendant.the Orcutt caseand

againstSalem, leaningv. it held that a rail wasStickneyIn was
acting right-plaintiffThe here was"improper and unauthorized.”

of relief there makes another conflict withfully, and the denial
appear supportOther toVarney v. Manchester. Massachusetts cases

views here advanced.the
347,Cummington, plaintiff stoppedMass.v. 107 theIn Britton

pickof an unrailed embankment to berries.the sidehis team at
disturbed, carriagehorses were and the wentengaged, thesoWhile

rightquestion plaintiff’swas raised of the tobank. Noover the
being engaged in an act of In v.travel. Gullineas notrecover

ordinaryit ruled be “a natural and491,144 Mass. was toLowell,
seven,travelling” walkingof a side-for a child while onofincident

post a inclasp a near hole he fell into. Andwalk, step aside andto
298, “HighwaysitCallahan, 111 Mass. is said: arev.Greenwood
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made, merely travel,not for for maybut such business as be con-
incases,nected with it.” These their recognition of the' traveler’s

right engage reasonablyinto travel,incidental acts of at imply,least
they give,do inprotection right.if not the ofexercise the

requiringBut it said that theis statute the ofrailing dangerous
requireembankments does not the erection a railingof for travelers

city,against, althoughto lean and that the having notice, was under
duty for purpose.no of maintenance that necessaryIt notis to

question upondetermine this the issue of the nonsuit. If not thus
cityrequired, dutydidthe have the of amaintaining barrier for

againstprotection consequencesthe of railinguse ofsuch the as the
railing beingmade. Theplaintiff city being charge-defective and the

of theable with notice defect and that travelers used it to lean
havingagainst, dangerand of therefrom,notice the requiredit was
bridgemake the theto safe to meet situation as well provideas to

railing dangerousa suitable for the existingembankment there and
danger bythe was railingof which enhanced the defect in the main-

railingA lacking.suitable wastained.
fault,a her plaintiffFrom cause not the fell an insufficientlyover

embankment, a upon highway.railed while traveler the If the de-
responsiblewas not for the oforiginalfendant cause her propulsion

insufficiency raffing againstin the of the she leaned to withstand
pressure doing,in so it havingthe was liable for not a reasonable

stop progress. Boscawen,to her v.barrier Prichard 131,78 N. H.
and cases cited.

inreasoning that case isThe conclusive "...here. the test of
liabilitythe defendant’s in such bycases is not found ascertaining

leading'up injury, bythe first cause or occasion to the but determin-
ing injury probablewhether the was the natural and result of the

omittingin ordinarilydefendant’s fault to do what prudent men
in preventhave done his injury.”would situation to such Ib., 132.

might oughtfound reasonably“It be that the town to appre-have
pedestrians might sliphended that on coveringthe highwayice the

in the winter season and be hurled over the unrailed embankment.”
Ib., 133.

beingThere here a likelysituation where travelers were to fall
embankment, dutyan there a provideover was to a railingsuitable

liability injuries resultinga for the inand some measure from lack
protection. Duty to a leaning placeof such furnish imposed,is not
duty maintain a railing maythe to be, dutyand so used not but to

against goingaguard traveler over an or insufficientlyunrailed
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of reason-exerciseimposed,is and includes theembankmentrailed
fall.probable for aforesight as causes suchtoable

againstpedestrians leanthe of other toof customThe evidence
thepurposethe asrailing in manner and for samethe samethe

carecompetent of herclearly both on the issueplaintiff did was
railing.thecity of the use made ofcharge the with noticeand to

overruled.exception to its admission isThe
way” isplaintiff’s use of theof the “viaticevidenceSince the

relating isexception to such usethe to the instructionconclusive,
error, any,if was harmless.unavailing. The

relating tothereason, exceptionthe to instructionFor the same
therailing purpose for whichduty for themaintain thethe to

con-wasThe evidenceplaintiff made of it must be overruled.use
theany railing meetof sufficient toshowingin the lackclusive

broke demon-of the one whichplaintiff’s exigency. inadequacyThe
insufficiency of travel.meet demandsto thestrates its

Exceptions overruled.
All concurred.

)Hillsborough,
2, 1926.Feb.

a.Koorkanian &Abraham Machinist v. Sarkis

a. v. Abraham Machinist.&Sarkis Koorkanian

validity acceptedsignature of a leasenot to theof the lessee is essentialThe
by him.

of some to the lessor.a the reservation reversioncannot lease withoutThere be
lease, aassignment lease not a and is not in violation ofof a is thereforeAn

byforbidding leasing lessee the consent ofthe withoutclause in the lease
the lessor.

althoughprovision contrary, assignableato lease isof some theIn the absence
assigns.the lessee’snot made to

rights assignor,assignee all of the and is sub-a lease succeeds to theThe of
partyplace the is receiveas from whom lessor toin of the lessee thestituted

rent, may inalthough remain liable for the rent the absencethe lessee alsothe
novation, orsubstitution release.of

possessionact, to thelandlord and tenant recoverAction, under the
Equity,Manchester,in and Bill in to reform apremisesof certain

prosecution theenjoin of landlordand to thepremisesof thelease


