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has beencase, whichin asuchauthority to advisehasthe court
Harvey,Harvey v.209;H.Douglass, 68 N.(Stevensv.questioned

uponspeculatetopracticethebeen107), it has not106,73 H.N.
maycontingencies whichmootedunderof a testatorthe intention

Douglass,v.Kenison, supra, 357; StevensGafney v.never occur.
H.N.White, 81v.322, 323; WeedTrue, H.supra; N.Drake v. 72

and thirdupon the secondadvisetotherefore decline197. mustWe
questions submitted.

discharged.Case
All concurred.

)Hillsborough,
2,March 1926.

Railroad.v. Boston & MaineDaniel G. Carleton

railway stop beforehis carrequiring street car tothe driver of aThe statute
grade, proceed ascertainedcrossing until it isand not tosteam railroad ata

(Lawssafetymayapproaching the car cross withno is and thatthat train
impose upon car an absolute1921, 114, 1), the driver of thes.c. does not

exceptionalrequireliability of himBut it doesfor collision with a train.
maysuggests;care, every hetaking precaution reason andthe of thatand

although proved aschargeable negligence such careit is that he tookbe with
ordinarymight by in liketaken man circumstances.be the

take theconclusively toappears the driver of an electric car failedWhen it that
gradeby approachingspecific precautions required on a railroadstatute

contributory negligence, ifguiltycrossing, to have been ofhe must be found
danger.taking precautions to him thethe of such would have disclosed

negligence. jury plaintiff.for theCase, byfor Trial and verdict
exceptionsby Branch, J., upon the defendant'sTransferred C.

verdict.to the denial of its motions for a nonsuit and for a directed
opinion.The facts are in thestated

Doyle (Mr.Doyle Doyleorally), plaintiff.& J.Paul for the

(Mr.Warren, orally),Howe & Wilson Howe for the defendant.

Peaslee, plaintiff operatorC. J. The the of anwas electric street
railway car, inand the course of his duties had occasion to cross
the Nashua,defendant’s tracks at East in near theHollis street
southerly end of the Union There railroadStation. are six lines of

crossingtrack the point, westerly beingstreet at this the two ones
the main north and easterly these, spurlines south. Just of a track
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street; questionterminates at the north of inside the and at the time
byit occupiedwas one or more cars which somewhat obscured

the view of a train approaching from the north.
plaintiffThe approached freight pass-from the A traineast. was

ing northerly on track,the north-bound main which is the second
one from crossingthe gates down,west. The were but were raised
as freightsoon as passed.the train plaintiff stoppedThe had his
ear, and gateswhen glancedthe were raised he andnorth south
and made no attemptfurther mightto ascertain a train bewhether
approaching. westerlyHe bywas struck while on the most track
a train moving south. If .he had looked he passingas was the cars
on spurthe track he could approaching train,have seen the or the
light engine,thrown ahead from the in stoppedseason to have and
avoided the accident.

It gatemanwas admitted that the failed to inexercise due care
the operation gates, questionof the and arguedthe which has been
is plaintiff’swhether the recoveryconduct was such that a should
be denied as ofmatter law.

“In all .. . a railwaycases when street crosses a steam railroad
grade,at every of upon railway shall,driver a car the street when

approaching point intersection,the of stop his car not more than
seventy-five feet twentyand not less crossing,than feet from the
and, attempting cross, carefullybefore to approachingexamine for

ontrains railroad; proceedthe steam and shall to untilnot cross
it is ascertained approaching,that no trains are and that the street
railway may safety.”car 114,cross Laws 1.1921,with c. s.

If it be for purposes argument plain-conceded the of the that the
tiff’s relying upon impliedconduct in gatemanthe ofinvitation the

cross,to supplemented by an ofobservation the situation before
entering upon tracks, mightthe be found to be ofthe care an aver-
age person situation,in questionthe same the remains whether the

impose uponstatute does not dutyone so asituated further which
plaintiff perform.the did not

The defendant contends that the true construction of the statute
duty uponis a is put operatorthat the of the street car to know

beyond peradventure crossingthat the can in safety.be made The
argument is, effect,is that he in an fact,insurer of that and nothat
combination of fortuitous circumstances can him.excuse

uponThe authorities the ofconstruction such a statute are con-
flicting. It been in placehas held several states that it does not the
operator of the train or car in position insurer,the of an or one who
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dutyhimmerely imposes upon a to exercisechances,the buttakes
reasonablyhighest degree of can be taken under thethe care that

Heraty, 446; Railroad,Philip 135 Mich. Coulter v.circumstances. v.
Railway Company Bryan, 297;v. 125 Ala.414;264 Ill. Southern

Railroad,c., Billingsley141 177 Ala. 342.517;Ala. v.s.
byjurisdiction forIn one rule contended the defendant wasthe

person injuredadopted, a under these circum-and it was held that
Railroad, Mo. 501.Frese v. 290 Thestances could not recover.

singlein a anddisposedmatter is of sentence without dis-there
principlesof involved. The conclusion was dissentedcussion the

by minorityfrom a of The case involved an accident whichthe court.
Illinois, interpretation ofhappened in of and the an Illinoisthe state

by questionthea That court treated asstatute Missouri court.
general law, ignoredof in an earlier theone and the fact that case

opposite construinginIllinois had the conclusion acourt come to
Railroad,piece legislation. supra.similar of Coulter v.

court uponThe that of the Missouri thiscontention the decision
question the came before theapprovedwas and affirmed when case
Supreme of cannot be sustained. TheCourt the "UnitedStates situ-

brought theation suit under federalwas as follows. The was
liability act, injured engineer.anemployers’ partythe was Con-and

ceding negligenceclaimed thatstatute,that he violated the it was
accident,the and that theof the fireman contributed to therefore

contributorytheplaintiff provisioncould recover under the that
injured employee onlya full defensenegligence of is not butthe

s.1908, 149,U. c.goes damages.to reduce the S. Stats. 3. This
question uponcourt certiorari.the taken the United Stateswas to

byof the Missouri courtinterpretationThe the Illinois statute
rulingquestion. uponIt anot the of a federal was awas decision

court, andfederal the con-matter which could not be taken to the
binding inuponof it the federal court.clusion the state court was

brieflyIt so there. Mr. Justice Holmes states the con-was treated
onupon point, goesof and to treat theclusion the state court this

upon It the law thatcase basis that such is the law. was forthe
case, and had matter to deal with. But thereso far as that court the

pointthisopinionin the final in the case no discussion of andis
approvedid or not of the ofno intimation that the court did views the

questioncourt as to the decision of theupon the which statestate
Railroad, 1.Frese 263 U. S.court was final. v.

upon provisionscertainThe defendant also relies decisions wherein
liability imposeheld to anemployers’of the federal law are absolute



266 Carleton v. Railroad. [82

liability for appliances,certain defective regardwithout to whether
the employer any respect,was at fault in responsible anyor in
way save that it made appliance.use of the St. Louis Railroad&

Taylor,v. 281; Chicago210 U. S. &c. Railroad States,v. United 220
U. 559;S. Delk Railroad,v. 220 U. S. 580.

The statute under consideration in those cases is of a class which
appeared Englandfirst in in Viet.,1897. 60 & 61 c. 37. Before

that time liabilitythe doctrine of without fault had been discredited
and discarded from the common law. The idea mightthat one be
■called merelyto account injurybecause an thingsresulted from he
possessed or controlled or from partacts that he did awas of the
very early law,common but had fallen into disuse as the oflaw
negligence grown,had finallyuntil cameit to be considered as
wholly untenable. Jeremiah Smith, 27 235, 344,Harv. Rev.Law
409. Nowhere had this clearlybeen more and decisively declared

jurisdiction.than in Collins,this Brown v. 53 H. 442.N.
So far as the earlier doctrine was Englandretained or revived in

by the in Rylands Fletcher,decision v. 330,L. R. 3 H. L. it ex­was
pressly repudiated here. Collins,Brown v. supra; Gerrish v. Whit­
field, 222;72 N. H. Company,Moore v. 74 H.N. 305.

In this situation, it expect anywould be natural to legis-that
lative reinstatement theory liabilityof the old of expressedwould be
in explicit terms. And employers’so it has been. In all liabilitythe
acts, including the one in cited,construed the cases above the decla-
ration plainis and unequivocal, and questionleaves no room for

legislativeas to the purpose.
The statute originallyinvolved here was adopted anybefore of

the employers’ liabilitystate appeared. 1895,acts had 27,Laws c.
s. Although13. twice,reenacted it remained without substantial
change. 1903, 88,Laws 1; 1921,c. s. 114,Laws c. s. 1. highlyIt is
probable that, if legislaturethe of 1895 had intended a radical de-
parture from the accepted groundsthen legal liability,for it would

puthave positivethe matter in and unmistakable terms. It would
have been affirmatively,stated as it was in the mailingearlier act

(Lawsrailroads liable for 1840,fires 561),c. or in the later one im-
posing uponadded employers (Lawsliabilities 1911,certain 163).c.

In of considerations,view these it seems probableto be that the
thought expressed by the act of operator1895 was that the was to
be held to the very greatexercise of care. A new rule of conduct

up, differingwas set from the common law. Railroad,Colston v.
78 N. H. 284. An extremely high established,standard was but the
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liability is notcare, anoí and absoluteis still the exercisecriterion
fulfilled, doesrequirement the actorhas beenimposed. When this

consequences.of and unforeseeablenot take the chance unforeseen
contemplatesItconduct.purports to be a rule ofThe statute

liability.fault and withoutmay be taken withoutaction which
surroundinglearningin theenvisages the use of the actor’s facultiesIt

deciding uponindetermining signify, andfacts, in what those facts
“Ascertain”action, knowledgein so obtained.a course of view of the

making to mind. If there hadhere in the sense of certain theis used
in all casesgo beyond this, provideto thatpurposea to andbeen
operator ofa car railroad train theof between street and acollision

resulting lossescar should be held accountable for thethe street
have beeninjuries, purposeor it is fair to that the wouldassume

Liabilitypositive language.in withoutexpressed some direct and
infallibilityimposed, required.and notfault not isis

operator of the carrequirementThe of is that thethe statute
Merely doingsuggests.every precautionmust that reasontake

ordinary not the test. Formightthe man think sufficient iswhat
example, ordinary might, perhaps, rely uponthe man the invitation

Wiggin Railroad, H. 600. But sincegateof the tender. v. 75 N.
hearing operatortosight openhis and is thethe use of own senses of

usecar, bound, statute,he is of the to make ofof the under the rule
these also.

no rule be down asIt manifest that more concrete can laidis
insatisfy of the arequirementsto what conduct will the statute

particular ordinary negligence,in for each casecase. As the action
upon Railroad, 559;v. H.dependmust its own facts. Bonnin 77 N.

Hall,Bass H. ButRailway, 170;70 N. H. Ricker v. 69 N. 592.v.
problemin the is difficult.present instance the solution of the not

do, passedIf the he heplaintiff looked,had as was bound to when
by upon track,the obstruction the dead-end he could have seen the
approaching train, light ahead,or the it in toamplethrew season

stopped going uponhave track. His failurebefore the south-bound
requirements ofcomplyto do this was a failure to with the the

directly injury recoveryIt to and astatute. contributed his bars
averagehe thehere. If it could be found that did as much as man

might thought sufficient, uponhe the invitationhave when relied
crossing upof tender and a look and the tracks beforethe down

notstarting cross,to the still remain that he did takefact would
precautions openthe to him and which the statutefurther that were

required tohim take.
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question,Tbe safetybow definite tbe of inassurance must be
justify operatororder in entering uponto tbe tbe crossing, need not

be Since apparent plaintiffconsidered bere. it is tbethat havewould
ifdangerlearned of the he bad observed tbe statute,mandate of the

uponno issue of pre-reasonable reliance information isobtained
sented. The defendant’s for amotion directed verdict should bave
been granted.

Judgment thefor defendant.

Branch, J., not sit:did tbe others concurred.

)Hillsborough,
2,March 1926.

Amoskeag ManufacturingAdm’r,Edwin v.Tullgren,
Company.

Tullgren v.Edwin Same.

corporation practice carrying employeesThe fact that a made a of home taken
dutysick while at work creates no to render such service in the absence of

agreement making employment.it a terman of the contract of And if there
agreement, employee engaged employ-were such an the sick would bénot in his

transported,beingwhilement wouldso and not be a fellow servant of the
of thedriver vehicle.

performing gratuitous responsibleOne a service for another is for the exercise
performance.of due care in its

responsibility transportingThe duefor the exercise of care in histo home a
employee discharged by merely furnishingsick is not a suitable vehicle and

competent respondeat superior althoughapplies,a The rule ofdriver. the
gratuitous.isservice

corporation having transport employeeA home,undertaken to a sick herto
question jury automobile, findingit is for the whether the driver thea of on

distancethat the road for a considerable from her home was covered with
apparently impassable, stoppingwater and used care inreasonable the car

rendering otherand not her assistance.
negligenceWhen there is a natural causal connection between the defendant’s

plaintiff’s injury finding injuryand the a the sothat was caused is not rendered
wayby injuryimproper mayinevidence of another which the have been

caused, conclusively provedif it is or thatnot conceded it was so caused.
charge responsibility anticipating injurytheIn order to a defendant with of

non-action, necessaryas result of his or it isthe action not that the chances
happening againstin of the exceed Thefavor those it. test is not of the bal-

probabilities, probability injury,but ofance of the existence of some of of
by reasonably prudentmoment to induce action to avoid itsufficient a man.

right through negligenceofA has no action for the death ofhusband his wife the
of another.


