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)Hillsborough,
April 6,1926.

PapageorgeSaad, Adm’r,Thomas S. v. Vassel & a.

premisesThe owner of containingpurposesrented for residential to families
young responsible injurieschildren is for due ato maintenance ofdefective

stairway,common injury usingof such asnature to cause risk of to children
stairway proper purpose.the afor

conjecture young child,It is by fallingnot to infer throughthat a killed a de-
stairway rail,fective making properwas at the time of the accident a use of

stairwaythe purposes beingfor the designed,for which it was there "no
anyevidence that purpose.it was ever used for other

Case, negligently causingfor plaintiff’sdeath of intestate. Trial
by jury plaintiff.and verdict for by J.,Branch,Transferred C.
on the defendants’ exception to the denial of their motion for a
directed verdict. The opinion states the facts.

Maurice F. Devine and John E. Tobin orally),{Mr. Tobin thefor
plaintiff.

Warren, Howe McLaughlin& Wilson Charles B. orally),{Mr.
for the defendants.

Allen, intestate,J. The yearsa child between three and four
age,of familylived with inhis a tenement on the third floor of the

defendants’ building. There were other ontenements the same
floor, and access was from a stairwaycommon on the outside of

building. stairwaythe The ofwas wooden construction. An out-
side rail of ordinary height upright supportsextended from at the
top stairway,and foot of the paralleland there was a board with

rail, midwaythe about stairway,between it and the treads of the
and supports.nailed buildingonto the The ofroof the extended
over the stairway, exposedwhich was otherwise as an outside at-

buildingtachment. years old, changesThe nowas about twelve and
in construction had been made.

The stairway groundintestate fell from of tothe outer side the the
and was killed. him happened,No one saw on the stairs. After it
the board upper transverselywas found broken at its end from its
lower upper support upper side, pushedconnection with its to its and
outward. stairway.Pieces broken off were found on the

The priorintestate’s mother that com-testified to the accident she
plained to one of the defendants about the unsafe condition of the
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had beenThe boardsplitand and marked.board. It shook was
ability tolimitedpainted. for the witness’sWith consideration

to bemarking might be foundexpress language,in theherself our
making whatandshowing surface of the boardof cracks on the

thatthe defendants testifiedsplit. A witness forwas called the
in theboardage not break thea child of the intestate’s could

thatevidenceThere was no directmanner it was found broken.
separationofwas the extentbefore the accident the board broken to

pieces.into
exposureage andConsidering situation, theand andthis evidence

find that theboard, jury might properlyto athe weather of the
intestate,breaking board, consequent fall of theof the and the

defendantsby condition, of which thewere caused its unsuitable
aspressureapplicationThe of suchknew or should have known.

occasion, notandagainst the board thethe intestate exerted was
might because, its the condition of the boardthe of break. But
the shak-argumentfound The thatto be such cause. defendant’s

todueing probablyof the accident aspriorthe board to was
disregards distinc-proper as a in thecauses to defect its condition

conjecture thetion between and deduction. Withreasonable
account, shakingother of the wasevidence taken into the cause

shakinga the that the of thematter of inference. And inference
mayonly beproper is not one whichboard was due to causes the

drawn from the evidence.
fellthe intestatemayThat the board have been broken before

through long enoughit for defendants to bebut not before the
rightcharged break, proveof their to awith notice the does not

existed,mighta to have theverdict. If such situation be found
might chargeabledefendants then found notice of weaknessbe with

easy break, respon-in themmakingthe board it to and thus make
brokenpossibilitysible for the The that it was sound whenbreak.

enough probabilityis not to meet a that it was unsound.
urge probablythe was asThe defendants further that intestate

stairway properaengaged in an unauthorized use of the as use
age findinggave precludes away.when the The intestate’sboard

argumentnegligent (Dorr Railway, 160),H. theof use v. 76 N. but
finding rightful conjectural.of would beis made that a use

tenementalone on He had left theThe intestate was the stairs.
amongplay. children, whomgohe and Other werewhere lived to

story.sister, play piazzaa of secondhis and were at on thebrother
place playof tostairway presentedThe but little invitation as a
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playinga child alone. As common knowledge, generallychildren
prefer play together byto than alone themselves. There nowas

stairway either,evidence of custom to use the placea play byas of
generallychildren in bywho lived the building or the inintestate

particular, anynor therewas direct usingevidence that he was so it
the time.at

it clearlyFrom this evidence would be reasonable to find that
proper beinga use of the stairs was made. It is not a ofcase con-

jecture equal possibilities,between ordinarybut the determination
of a conclusion from supported byinferences a proba-balance of

only maybilities. Not there be a deduction properof use made
inference,a’ improbabilityas direct but the of an unauthorized use

exclusionary premise mayas an strengthenserve to the force of the
Lyman Railroad,deduction. v. 66 H. Macomber,N. 200; Hutchins v.

473; Railroad,68 H. Hardy 523,N. v. 68 N. 538; MurrayH. v.
Railroad, 32,72 N. H. 41; Larochelle,Boucher v. 74 433;N. H.

Railroad, 29,H. 30, 31;v. 76 N. Fox,Olson v. 79 N. H.Crawford
wholly332. That the isevidence necessarilycircumstantial does not

equalize doubts, maythe it tendhowever to do so.
wayIf the intestate was at the time on his stairs,down the the

propriety of use follows. The goingmanner of his would not affect
duty protection.to furnish him Anythe progress adoptedmethod of

by a agechild of his longwould be natural and expected.to be So
using stairwayas he was the purpose such,for its as usehis

proper. beingwas The use an use,made intended the manner
byof regardeduse the cannotintestate be as unreasonable. Use
proper purpose byfor a such a child proper,is whatever the

manner.
anyIt properfollows that manner of mayuse a re-have been

quirement anticipation.of the defendants’ ofThe construction
stairway by verythe was such that use youngits children as a

stairway might contemplated,be found to be protec-and so some
purpose required.tion for use for that would be

duty mayThe of owing, althoughcare therefore be found to be
it incannot be told detail how the happenedintestate to break or

throughfall the hedefective board. If met his in connectionmishap
stairs,of dutywith his descent the applicable.the was

liabilityThe record shows no of the Thedefendant Costas.
for a forappearsmotion directed verdict to have been made the

collectively separately.thandefendants rather If it was intended
distinguish them, grantedto as it should as tobetween have been
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any respect maythis defendant. Justice to correct error in this
through applicationbe rehearingdone to the trial court for on the

motion.

Exception overruled.

Branch, J., did not sit: the others concurred.

)Cheshire,
1926.April 6,

Henry GeorgeL. v. B.Baribault a.Robertson &

agreement personal property properlyAn unrecorded of conditional sale of
state, recording agreementsexecuted in another in which the of such is not

required, Hampshire against propertyis invalid New the after it has been
transported to this state.

general principle implied authorityThe that there is in the vendee under a
repairs property, recognizedconditional sale to have made on the if as the

agreement executed, nullifylaw of the state in which the is does not avail to
express provision agreement repairsan in the that no shall be made without

previous case, superiornotice to the Invendor. such a the lien of the vendor is
making repairs propertyto that of one on the in this state without notice to

the vendor.

Replevin, an byfor automobile. Trial the court. Verdict for
plaintiff.the

plaintiffThe in Massachusetts sold an automobile to one Craw-
gaveford, portionfor purchase price bywho notes a of the secured

agreementa properconditional sale in form. The oflaw Massa-
requirechusetts does not recorded,conditional sales to be and no

record of one inthis was made either or in Hamp-that state New
agreement providedshire. purchaser giveThe that the should thé

forty-eight havingseller at least notice anyhours’ before work done
it,on givethe car or materials added to and should also to the

person employed repairs copyto make agreement.a of the sale
pay agreed,Crawford failed to his notes subsequentlyas and

employed necessarythe defendants to make repairs on the auto-
employment givenmobile. No notice of this was to plaintiff,the

copy agreement givenand no of salethe was to the defendants.
completed,After the work he plaintiffwas notified the where the


