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maystate business. It choose between pointswhat transportit will
passengers and is free to carriagerenounce the passengersof from

pointone to another within the state. It is not perceived, therefore,
wayin operatewhat the order can anas indirect burden or restric-

upontion its interstate deprivationbusiness. The potentialof the
profit mightwhich be derived from conducting intrastate carriage
as an incident to the defendant’s interstate business is not an inter-
ference with interstate commerce which infringes the commerce

Stageclause. Barrows v. Lines,Farnum’s 254 240, 247;Mass.
Minnesota (SimpsonRate Cases v. Shepard), supra, 410, 411;
Missouri P. R. Co. v. Larabee Co.,Flour Mills 612,211 U. 621;S.
Covington Bridge& Cincinnati v. Kentucky, 204,Co. U.154 S. 209,
210; Railroad,DeRochemontv. 158,N. 160,75 H. 161; Cavanaugh

Railway, 243,v. 75 N. H. 245.
subjectAs the matter of the order is not one with respect to

which the commerce is self-executing,clause or one with reference
Congressto which has seen act,fit to and as the order does not

unduly burden or restrict the defendant’s operations,interstate it
that the orderfollows does not violate its rights.constitutional

Exception overruled.
All concurred.

)Carroll,
1,June 1926.

F. & a. v.Smart Simon O.Charles Huckins.

ambiguity description may bypatent competentin in aA the deed be resolved
parties.of the intention of theextrinsic evidence

by partiessubsequent competentofstatement of intention one theA is not
against partythe other or his insuccessors title.evidence

competent evidence, patent ambiguityaIn absence of extrinsic inthe the de-
givenscription bein a deed must the reasonable mostconstruction favorable

grantee.theto

cuttingTrespass, by jurytimber. Trialfor and verdict for
plaintiffs.

Effinghamland in described aplaintiffsThe own in deed from one
owner, given 1869,inLeavitt, “Beginninga former and as follows:

yard bywesterly of the door of Johnat corner Leavitt the roadthe
running eightabout 52° twentythence South West rods andand

stump thirty-twoan . . . thenceto old South 30° Westlinks rods
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. . .,. North 84° West. . Thencetwenty to stake and stoneslinks
EastSeven, about 40°number thence Southline of lotto the check

half thenceone rodslot one hundred elevento the corner of the
Thencerange line to the roadNorthwesterly [northeasterly] on the

containingat, forty acresbounds commencedby the road to the
. . .part of No. 5. . . that lotrods. Alsoseventy-eight squareand

Southerly the lot of landlines ofNortherly andlying thebetween
• Westerlyto the checkextending straightin a coursedescribedabove

No.line of said lot 5.”
westerly line is the7,lot the of whichtract is inforty-acreThe

alldeed he owned buttime of Leavitt’seasterly of lot 5. At theline
not ownedpartthe5, and defendant now ownsin lot thefive acres

years deed,the1874, and less than five afterby Inplaintiffs.the
conveyed deed,by the de-in lot 5 notmortgaged his landLeavitt

by the line between the townsthe northit bounded “onscribing as
on theby Chick;of F.Ossipee; on the east land W.Effingham andof

River,by Pine con-Welch; and on the westIvoryby land ofsouth
acres more or less.”taining twenty-fiveone hundred and

in lot 7 theof the areain Leavitt deeddescriptionIn the the
respectively theline, arerangethe whichN. W. andcourse 84°

southerly lines of thatnortherly, and thenortherly, a thepartor of
right angles easterlyto therange is atparallel. The linearea are not

lots, in becomes thewesterly and its continuanceand lines of both
ifrange lot The course N. 84° W. continuedsoutherly line of 5.

easterly the lotline of lot 5 acrossfrom intersection with theits
thirty-five athirty acres more than linegives plaintiffs from tothe

right anglesat to thethe lot drawnfrom such intersection across
rangesoutherly or line of the lot.paralleland with thecheck lines

controversy.that inthirty isIt is this or more acre area
more, andslightlyor thecontains in all two hundred acresLot 5
seventybelong to the contains acrespart plaintiffsof it conceded to

slightlyor more.
amotion for directedexcepted to the denial of hisThe defendant

byTransferredto the certain evidence.verdict and admission of
Branch, C. J.

(Mr. orally), plaintiffs.theStevens forMathews & Stevens

orally), the(by brief and for defendant.CheneyThomas P.

givenbe thethe construction toAllen, J. The case involves
deed as“extending straightin a in the Leavitt mean-course”words
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ing anglesrightat to the check of meaninglines lot 5 or in theas
W.,same direction as the course N. 84° which aforms either all or

part boundarynortherly conveyedof the line the lotof land in 7
by the deed.

by court,The submission of the construction to the the trialjury,
does not affect the of the for amerits motion directed verdict. What
the and questionsdeed means its effect are of are to belaw or treated

such, they accordingly byas and presented exceptionare thehere
interpretationto the of the adenial motion. “The the deedof is

question law, in bythat it isof reviewable this court that the find-so
ing by maypartiesof fact the trial court as to thethe intention of

disregarded.” Emery Dana,be v. H. 483,76 N. The is486. rule
applied a juryno less to be because rather trial justicethan the

finding. 451,made v. Company, 455,the Derosier 81 N. H. 456.
It properlyfollows that whatever evidence was introduced at the
trial in theconnection with construction is thisbefore court for
consideration, surroundingwhether beit of circumstances at the

given or practicaltime the deed was of later of inacts the owners
of the deed.construction

equally susceptibleThe deed itself seems of of theeither construc-
tions 'that arightly straightclaimed. While the defendant contends

straightline is the distance apoints,shortest between two course
meaningrequiredoes not the of the shortest distance between two

may straightlines. although diagonal. MaintainingIt be the
throughout course,same its it a straightdirection is course. The

boundary by plaintiffs straightline claimed the is just as as that
by ordinary meaningclaimed the defendant. But because of the

straight shortest,of as most direct or inthe of the word the deeduse
gives meaning. southerlya rangeit doubtful The ofline both lots

admittedly nothing deed,is continuous; however,there is in the
byto the line in lotshow whether 7 described the N. 84°course W.

easterlyis to be extended from its intersection with the line of lot 5-
straight by way“in a course”'across the lot the most indirect or

'of inplaintiffs arguecontinuance the course. The that the absence
altering language, “extending straightof in a course” means “con-

tinuing courses,” straightin their but “in asince the words course”
ordinarily to distance, language mayrelate shortest which be alter-
ing appears. inWhile the extension of a line ofthe science mathe-

may onlymatics refer its in direction,to continuance the same and
conceding may ameaning, yet Ghangeeven this be usual inits

in generaldirection not meaningis inconsistent extension. Ifwith
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undertaking descrip-of technicaltechnically so, the deed noshows
straight course” had beenIf “in aof area in lot 5. the wordstion the

adoption, withargument require butplaintiffs’ wouldomitted, the
is at least asacross the lotthem, of shortest distancean intention

are toin the direction. Wordsas of extension sameprobable one
straight“in apurpose,a and since the wordsto havebe assumed

modify theorysupportor to theequally applicable toarecourse”
nooffers satis-direction,same the deed itselfin theof continuance

If “in the same course”the wordsfactory of the doubt.solution
supportingemployed, theirplace phrasein of thehad usedbeen

use them is at leastdecisive; and the failure toweight bewould
competentambiguity callingan for extrinsicto createsufficient

light may onit the situation.for such as throwevidence
andnortherly byin N. 84°line lot 7 described the course W.The

eight length only parta of theand in isone hundred rodsabout
boundary in of aboutof the land that lot. Two other linesnortherly

lengththirty-two upmake the rest ofeight respectiverods inand
northerlyboundary. If in the deed to the line ofthe referencesuch

ofin 7 construed to include its entire distance thesethe land lot were
parallelasoutherly line, line 5lines, oppositeas to the across lotthree

southerly require adoption,line the continua-would sincewith its
sections, having a differentupa line of three eachtion of made

byimpossible application,of and mak-direction, would be extension
southerlyitsing northerly parallelline lot linethe across 5 with

nothingonly But there is at best in thebe the alternative.would
may northerlyit be inferred that the entire bound-deed from which

part greatestthan of it is in distanceary meant rather the whichwas
again ambiguity7. There is an whichand runs to lot hencewhich

on its face does resolve.the deed not
presents pointsthe record outThe extrinsic evidence which

onenothing means,of to the deed unless as tovalue show what
in lot in atpartshows that the land 7 had beenitem. The deed

land,buildingsIt the theimproved. mentions on boundariesleast
clearly defined, definitely Lotacreageare and the is stated. 5

improved and never to have had muchappears never to have been
growth capableexcept partsfor the on such of it as are ofvalue

sustaining land, swampy exceptit andgrowth. Much of was heath
swampdry periods. Where the land was elevated above thein

growth part disputedhad A of area is thuslevel, the value. the
purposeof a include itelevated, but this fact is indeterminative to

in, from, conveyed.it the land The is notor exclude evidence



346 v.Smart Huckins. [82

satisfactory anythatto show lines run bywere or bounds set the
parties, any agreementor that madewas between them, by or from

northerly maywhich the line be established.
anyThe only significanceevidence of is the statement of acreage

in mortgage,the Leavitt equivalentwhich is nearlyto a claim
contemporaneous of southerlywith the deed 1869 that his boundary
ran as givethe defendant now claims. To him one andhundred
twenty-five plaintiffs’limitacres would the acreage to seventy,about

give the theplaintiffs disputedwhereas to area would cut down the
twenty-fiveone hundred and ninety-five.acres to The use of the

words “more or does againstless” not militate this claim. As
meaning approximately, theyabout or denote Leavitt’s under-
standing and claim substantially acreageof the stated. The char-

lot, dayacter of the which to this has made walls or fences on it
of aimpractical, surveyand the lack and defined helpbounds to

give the acreagestatement of variation of its ordinary narrowed
scope generalof limited rather than indefiniteness. See 3 Words

Phrases, ed., 446,& 2d 447. The statement acreageof would have
empty meaning qualificationan if the of “more or less” were con-

thirtystrued admit a of wayto variation acres either from the stated
of twenty-five.number one hundred and The variation is too dis-

proportionate to be reasonable. When it is considered that inlots
usuallyEffingham acreage,overrun assumed argumenttheir the for

acreagea smaller than that stated in the deed becomes still further
weakened, approximating phrase lightsince in thethe of that cir-

more especiallycumstance would refer to increased thanrather les-
acreage.sened

thiscompetencyThe of evidence as the statement of aneither
land,owner or of one familiar with the when not aavailable as

witness, boundaryto a in is,show where fact is well settled. Keefe
Railroad, 116,v. N. H. and cases cited; Noone,76 Morrison v. 78

338, 341, it competent,N. H. 342. Is as intention,also evidence of
to of arequirements boundaryshow the deed as to where a be?should

a disputedhere not of boundary.The issue is It is what the
applicationdeed means. It is an of land,the deed to the and not of

object inquirythe land to the deed. While the of the is to determine
boundary is, inquirythewhere the itself is requirementswhat the

thanof the deed are rather what the situation of the is.land The
byline as claimed Leavitt is the true line if the deed is to be con-

it.giving difficultyas so Otherwise it is not.strued There is no
locating establishingin the lineand when it is ascertained how the
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onlyboundary is doubtful becausebe run. Therequires it todeed
doubtful, problemtheis andmeaning language of the deedof thethe
answering calls of thebounds theestablishis not how or where to

monu-are. “What thecalls of the deedsay thebut to whatdeed
questionit is a ofdeed, isby the but whereisment is determined

H.Coxeter,v. 51 N.by jury.”the Coburnfact to be determined
to show wherewould be admissible158, 162. That the evidence

theycompetentit to show wherenot a to makeare is reasonbounds
should be.

“ duty of toambiguity it is the the court...in a case ofWhile
partiesof the atnearly possible in the situationasplace itself as

may gatherit inten-made, that theirinstrument wasthe time the
surroundinglightin the theused, oflanguage viewedtion from the

Woods, 581, 583), yetH. the rule(Weed N.v. 71circumstances”
a thewritten document is ascertainmentof“that the construction

. . . authorize the use ofparties does notof the intention of the
in interpretationfor consideration thepropermatter notevidence of

172,Jones, H. 174.writing.” Company&c. v. 75 N.a Lancasterof
expressed bybeing the deedwhat intention wasquestionThe

parol in422, 425),H. the evidence rule(Pillsbury Elliott, N.v. 56
meaning writinga ascer­the ofprohibition of the variation ofits

showing partiesof the incon­face, by an intentionon itstainable
meaning, present inquiry. Whatdoes not meet thesistent suchwith

deed,the force and effect of the but tosoughtis is to affecthere not
meaning of the deedand effect determined. Thehave its force

parol competenta character is admis­being doubtful, evidence of
meaning. partiesIf at the time the deed wasto the thesible show

by atgiven expressed act,had their intention andafterwardsor
placeby word,circumstances what thus tookleast under some

meaningevidence,in to alter thethem would received notbetween be
meaning.to the doubt of its For suchdeed,of the but resolve

preliminary writingand statements to thepurpose of actsevidence
(Weston Ball, 275,v. H.negotiations 276;in 80 N.or the course of

29, 33,Company Claremont, 34),81 N. H. and of theOsgood v.&c.
parties practicalas a construction of theof the afterwardsconduct

200,Towns, H. and cases Barker(Day cited;76 N.instrument v.
163),160,H. to be admitted.Company,v. 78 N. is

acreage remaining an actBut claim of in his land wasLeavitt's
grantee party.awhich the of the 1869 deed was notor statement to

claim,of orthat the latter knew the thatThere is no evidence
in it. In ofany way acquiescedin the absence such evidencehe
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claimLeavitt’s Heywoodbecomes immaterial. v. Company, 70 N. H.
24, 33, 34. understanding partiesThe hardlyof the to the deed is

byshown the understanding of one of them. oneWhat understood
does not show what both understood. deed, comingWhile the from

grantor, language,the contained acceptance by granteehis its the
made understanding equal importance.the latter’s. of The real
question is what the deed meant to reasonable men in the situation
of parties,the and an ofintention one not communicated to the other

not Mutualitydoes show what was thus meant. lacking.was The
transaction,■deed a and purelywas bilateral “in a bilateral trans­

action, private partythe of one imposedsense cannot be upon the
party.” Wig. Ev.,other 4 s. 2461. “The understanding which

party aone to has meaning obviouslycontract of its is not evidence
in his favor, againstown and the party,other when the effect of

controversy.”the iscontract in v. Dickinson, 553,6 Allen 555.Taft
Also, practicalaas theobjection, admission of the evidence for

purposes of “might permit grantorconstruction a to alter the
boundary granted,of the lot he had to injury grantee,the of his
by subsequenta act.” Barrett Murphy,v. 133,140 Mass. 141.

is to be determined is the meaning deed,What of the and not
parties’ understandingthe of its meaning. they in­What in fact

languagetended cannot control or affect the meaningused when its
processis ascertained. The uponof construction languagebuilds the

develop intention, uponto the and not the interpretintention to
language. meaningthe The language beingof the established, an

meaning mayactual intention of a different not exceptbe shown
in an to reformeffort the instrument. parties,“The belief of the

deed,as to the effect of the could neither add diminishto nor its
Goodwin,force.” Furbush 25 N. H. 425, mayv. 456. Whatever be

the present admittingstate of the law in' ofevidence the common
inparties arrivingintention of both to aid at meaningthe of doubtful

language, authorityneither norreason countenances the use of evi­
onlydence of the intention of one of the parties purpose.for such

The objectionable character of the evidence to show intention seems
relevancyto rest both on its doubtful and inexpediency.its Its

incompetency perhaps also fortified by analogous byis the rule
which, even in wills,the case of unilateral instruments like evidence
bearing patenton the construction of a is limited to actsambiguity
and from maystatements of the maker which inferred,intention be to
the exclusion of direct declaration of intention.

mortgage beingThe evidence of the Leavitt accordingly incom-
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showing ex­no otherdeed, and the recordpetent construingin the
languagetheambiguity ofsatisfactory explainto thetrinsic evidence

by resort tomust be settleddeed, rights partiesthe of theof the
353;1 N. H.Canning Pinkham,proferentem. v.the of contrarule

58;H. Cocheco255; Tenney Beard, N.Runnells, 2 N. H. v. 5Bullen v.
Bowman, N. H.Clough 15Whittier, 305; v.Company N. H.&c. v. 10

Palmer,v.Nutting Herbert, 120, 125;H. Richardson504; 35 N.v.
316,40 H. 330.218; Clough, N.212,H. v.38 N. Sanborn

“ (lessdescriptionfair is aexpositionall other rules of'Where
a in whichof caseformerly) of the situationnow thanappropriate

party.”of eitherin favorof evidencepreponderancethere is no
situation here.123, is theFurbish, H. 128. SuchSmith v. 68 N.

invokedcannot beliberality parolin the use of evidenceBroadened
what thenothing to showlackingis and there iswhen such evidence

callsprobability. The case thereforeis a matter ofintention as
grantor.disadvantage of theto thea of the deedfor construction

one, in the absenceprevailis a and mustThe construction reasonable
of of a one.evidence different

theory of thethe that the constructionThe case tried onwas
agree-possession oris No claim of adverseLeavitt deed decisive.

therebyany change the line asof at time then toment owners since
solelyand case on themade, the was submittedEstablished was
by the deed.boundary parties as called forof the between theissue

The evidenceobject.did notTo such submission the defendant
sufficiently convincing it con-of a is to hold that wasnew line not

a on thatclusively established, and the motion for directed verdict
ground properlywas denied.

exceptionsdispensesThe consideration of the toresult with
evidence.

Judgment plaintiffs.thefor

Branch, J., the concurred.did not sit: others


