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v.C. Chester C. Smith.Wells Smith

mortgage-stipulation whereby mortgagor, as anor the inducement toA contract
agrees mortgageemaking loan,a to confer on the some benefit otherofthe

interest,payment is valid enforceable re-of and unless it annuls orthan the
right redemption, oppressive unconscionable,of is and orthe violatesstricts

legislative enactment.some
stipulation being depends uponvoid as usuriousa in a contract is theWhether

usury in the made.force when contract waslaw of
203,S., c. s. 3, thecontract of which would be to secure to theP. a effectUnder

paymentmortgagee legalthe of a sum in of the rateexcess of interest is un-
the suchto extent of excess.enforceable

Equity, expressthat an trust inprayingBill in certain real
plaintiff’s favor,decreed in the and for an injunction.beestate
since court,C. Smith has died the case was entered inChester this

byassumed his executor.and the defense has been For convenience
Smith is referred to as the defendant.C.Chester

Inplaintiff was the defendant’s son. 1913 the defendantThe
himself, paying $2,300a home therefor. sum,for Of thispurchased
by plaintiff,the received a$2,000 payablewas advanced who note

date, per cent,interest at ayears byafter with five secured mort-two
parties followingThe entered intogage property.on the also the

“ Smith,. party. . the said Wells C. ofagreement: part,the first
agrees to ahereby mortgage $2,000and take of atcovenants 5%

Flanders,D.place bought of J. andinterest on the the said Chester
inSmith, party part, agree-of the second considerationC. of this

• he,and himself that theagreesment binds when said Chester
place decease,Smith, or the at his the C.C. sells leaves .said Wells

place$300 shall have theSmith, paymentfor the of or shall have
$300for to be to thepaidit sells less estate of Chesterwhat

Smith.”C.
agreementquestion this defeated the defendant’sThe whether

any righthimredemption barred from inright premisesof or the
byhimby Sawyer, J.,$300 was transferredbeyond the invested C.

ruling.awithout

(Mr.L.Perley GuptillErnest fororally),Gardner and Gardner
plaintiff.the
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(Mr. orally),Alexander Murchie for theMurchie & Murchie
executor.

agreementcontends that theMarble, J. The executor is invalid
general mortgagorthat acontravenes the rule cannotbecause it

equity redemption by any provisionhis- of in thehimself ofdivest
any agreement Eq. Jur.,by collateral thereto. 3 Pom.mortgage or

(6thProp., ed.), Page, Con.,s. 1998; 192;2 Real s.1193;s. Washb.
R. L.822;L. R. 19 C. 502.24 A.

hand, plaintiff uponclaims thatthe the executionOn the other
became, defendant,as between himself and theheof the contract

mortgageproperty subjectthe to an informal forreal owner ofthe
favor.$300 in the defendant’s

plaintiff’s pointa answer to the claim to to the mort-It is sufficient
defendant, borrower, theorythe and the thatThe wasgage note.

in reality paymenttaxes and interest was the ofofpaymenthis
by legal importThe ofunsupportedand facts. theis fancifulrent

anclear. The defendant had absolute deedinstruments iswritten
use, while, apart from theas well as its beneficialpropertyof the

only an executory contract in themortgage, plaintiffthe owned
might might notoption,an which he or choose to exercise.nature of

asserts,47, If, plaintiffH. 48. as the the docu-Hall, 70 N.Hall v.
express parties,the real intention of the there is nodo notments

ifjustifythis court which would reformation evenbeforeevidence
relief could be decreed.particularthat

concerned,mortgagor’s right to redeem is there isfar as theSo
any degreein curtails thatagreementin which bars ornothing the

Although provision plaintiffthat the should “have the.right. the
loan, supportedand thereforeof the terms of theplace” was one

(Kann Company, 535, 540;81 N. H.by adequate- consideration v.
Hickey, 411,N.Loranger, 3, 5;N. H. Hull v. 67 H.v. 79Webber

entirely independent mortgage.of the It did not relate417), it was
of the defendant and toof the loan but to the deathpaymentto the

property. payThe failure of the defendant toa sale of thepossible
remedy than thatplaintiff greaterto no affordedthe note entitled the

advantageand collateral could inureby mortgagees,to all nolaw
the mortgage,failure. If he had foreclosedbyto him reason of such

statutoryanyat time within thehave redeemedthe defendant could
S.,and P.plaintiff $2,000 with interest costs.by paying theperiod

16). During the(P. L., 215,c. s. defendant’s lifetime139,c. s. 13
privilegesall the ofoccupy premisesto the withhe entitledwas
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maturity andpaid the note at its havecould haveownership. He
leavingdischarged, propertythe unencumbered.mortgagehad the

inoperative any contractcases holdthat there are whichIt trueis
anmortgagor as inducementwhereby themortgage-stipulationor

anyagrees upon mortgageetheto confermaking of the loanto the
interest, but better and morethe of thepaymentthanbenefit other

stipu-contracts andrequires the enforcement of suchmodern rule
right mortgagorofthey the the toannul or restrictlations unless

theymortgage,lien or unless arefrom the of theredeem the land
legislativeunconscionable, or violate some enact-andoppressive

Patagonia Co.,Meat &c.Cyc. 1099; Kreglinger v. New27ment.
394; 79;L. J. Ch. n.6 B. R. C. 83 s. 10925;A. C.[1914]

L.114; 97;L. Jo. 51 Scot. R.802;T. 30 Times R. 58 Sol.L. n. s.
1914B,428.843; Ann. Cas.

moneyforman shall not have interest histhat “adoctrineThe
it, clog redemptionor theadvantage for the loan ofand a collateral

Jenningsofhas since the caseany by-agreement” prevailedwith
manyin of the cases which have followedWard, 2 Vern. 520. Butv.

distinguish anthe to between actual inter-Jennings v. failureWard
hand, usuryandequity redemption,of on the onewith theference

21extortion, other, hopelesshas led to confusion. Harv.or theon
468,459,Law Rev. 469.

originKreglinger the ofIn case Viscount Haldane attributesthe
the inmortgagor’s right to redeem to the influence of churchthe

chancellors, earlyand that as as the Councilthe of the statescourts
assembly“that ofLateran, 1179,in find famous ecclesiasticsof we

hadcondemning laying that when a creditor beenusurers and down
approvalHe withpaid pledge.”debt should restore his refershis he

BradleyLindley Carritt, 253,in A. C.to view of Lord v.the [1903]
usury everyin andforce,that the were when device“when laws

by equity, propositionhad the thatevadingfor them to be defeated
part mortgage musteverything that of the transaction ceasewas

objec-. a and as free fromwith it . . convenient statementwas
usuryare, but that when thetion most concise statements lawsas

wide to be accurate.”languagewere abolished the was too
floating chargecase a onmortgage Kreglingerin the was theThe

agreement provided that for adefendant’s The collateralbusiness.
sheepskins toperiod yearsfive defendant should sell theof the

sheepskinsallplaintiffs and a commission on sold topay them
having the ofdefendant, paidothers. The the loan before end the

relatingfive-year sheepskinsthat contract toperiod, claimed the
VOL. LXXXIZ. 26
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thereby holding agreementIn enforceable,was terminated. the
says: stipulationsLord “It is to be observed that aParker for col-

—advantage may be first,lateral classified under two heads those
aperformance rightof is made term ofthe which the contractual

and, secondly,redeem, performanceto those the of which is not
right.made a of In the in settlingterm such contractual former case

redemption chancerywhich was the ofthe terms on allowed court
entirely stipulations. case,Inignored such the latter so far as re-
demption concerned, stipulations immaterial,the were but itwas

chancerythe ofis said that in both cases court would have restrained
damagesan for their breach. possible,action at law for This is

though having done, clearlyI can find no instance of its butbeen
a bill an aninjunction plaintiffon for to restrain action at law the

ecjuityto himentitlingwould have shew some to be relieved from
equity could, think,Icontract, onlyhis and such beenhave based

usury laws, public gavethe policyon or the which rise to them.
usury repealed 1854,“The of laws was inlast the and thence-

was, my intelligiblein noopinion, whyforward there mort-reason
gages any footingonto secure loans should be different from other

Inmortgages. particular, whywasthere no reason the old rule
being stipulatea for aagainst mortgagee advantageable to collateral

any anybe maintained in form or withshould modification.”
Emmons, 43, purchase winnowing-In v. 17 N. H. of aTarleton the

a ofmachine made condition the loan. court thatwas The held
usurious,might suggestionthe loan be found to be but is nothere

clogitbargain equitythat the was void because constituted a on the
redemption.of

any given instance unfairin the lender has taken anWhether
necessity questionaadvantage the borrower’s of fact. Theof is

of a notmaking bargainmere collateral does render the transaction
aas matter ofunconscionable law.

relating arrangementto fairness theNo evidence the of in the
present here,has been transferred. As theinstance case stands

agreement prohibited byis enforceablethe unless statute.
agreement 1921,prior passageThe was executed to the of Laws

121, usuryrepealingc. the law.
usury premium paid, stipu-as adefines or increase orWebster

lated, money goods. usury anyfor a loan of or It is if orbenefit
profit by parties a todesigned as reward the lender the usethe for

money amounts, together received,of his with morethe interest to
legal Emmons, supra; Gooch,than the rate. Tarleton v. Pearson v.
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questionin wascontractor not the571,N. H. 573. Whether69
property.mortgagedof theupon the valuedependmustusurious

the law astowith referenceis to be consideredThe transaction
(P. L.,S., c. s. 352,P.was made.time the contractit existed at the

Chandler,v.Moore, 410;H. Farr32 N.2, 35); Lakeman v.c. s.
Edgerly,Noyes v.156;N. H.Company, 70Hibbard v.545;51 N. H.

notusurious, agreement wasthough the500,H. Even71 N. 504.
ofby provisionstheit affected203, 3),s. nor was(P. S., c.void

N. H.Slawsby, 77v.31, relating penalties.to1899, c.Laws Moffie
H.N. 152.Sargent Company, 78555; Smith & v.

compensationhowever, to receiveallowed,notplaintiffThe is
Priori,(Pastore v.per centmoney in excess of sixof hisfor the use
benefitanyfor collateralcalls1), far as the contractN. H. and so79

sum, it cannot begreaterapaymentin ofresult thewhich would
factsthere areappear.facts as now Whetheruponenforced such

a to be consideredis mattera of the contractjustifyto reformation
by superiorthe court.

discharged.Case
All concurred.

Strafford,
5,Oct. 1926.

Prosperfriend, ShevenellFlannagan, by his next v.Emmet
Son,& Inc.

may suspend general particularsuperior in aa rule case.The court
objectionpetition generally,plaintiff, going hearing to thea withoutA to on

answer, petition if an-an that a notdefendant’s failure to file waives the rule
proswered is to be taken confesso.

decree,mayoriginal motion to set aside thein decree be corrected onErrors an
moving party right generally.giving a to a newthe trialwithout

disability by petitionerpresumption suffered a under the work-There is no that
statutory periodcompensation full for whichact will for themen’s continue

may prospectivecompensation The or of the dis-be allowed. actual duration
byability proved plaintiff.must be the

1911,Petition, compensationof under Lawsfor assessment
verdict,who, claiming inadequateanplaintiff,c. for163. Verdict
Sawyer,findings rulings. byand Transferredexcepted to certain

C. J.

McDonough, plaintiff.for theDennis

Lucier,Lucier & for the defendant.


