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The chargethe ifexception negligenceto that the of the traction
company combined fault ofwith the the indefendant the mainte-

pole liability might found,of adverselynance the be was decided to
•the upon 451,defendant the former transfer. 81 N. H. 460 el seq.

Exceptions overruled.

Branch, J., did thenot sit: others concurred.

Hillsborough,
5,1926.Oct.

Company.Adm’r,Olena,Wilbur E. v. Standard Oil

injurynegligent injuryWhen in an for.action there is evidence that the was
by negligence defendant, by plaintiffcaused the of the the introduction the

tending probabilityof other evidence to raise a in the defendant’s favor or to
conjectural upon upon plaintiffacast the evidencedoubt which the relies does

jurynot warrant a nonsuit a weighor directed verdict. It is for the’ to the
probabilitiesevidence and balance the on each side.

Liability injury by explosion legalfor caused the of oil below the standard of
quality upon statute, necessaryis based and is 'absolute. It is not for the

explosionplaintiff prove qualityto that the was due to the inferior of the oil.
generalIf is ait the rule that or sellermanufacturer of a defective article is not

acquiring buyer, applyliable to one theit from the rule does not when there is
imposing liability.a statute such

jury injured by explosionAn instruction to the that if the decedent was the of
uponpouring sayoil while she was it the fire it is themfor to whether she was

careless, is erroneous. Such an act is below the of averagestandard care of the
fairlyman, and cannot be called the exercise of due care.

given Mann, 472,The in Ahearn v. 60 N. H.instructions set forth the extreme
juror’s duty agree panel,limit of a to with the others of the and the doctrine

givenof that case is not to be extension.
prejudicial argument, amounting testimony by.A instatement to uponcounsel

point introduced,a on which no evidence was althoughthevitiates verdict
statement, being byfindingcounsel thewithdrew there no the court that no

bywas done it.harm

Case, (P.P. c.upon S., 126, L.,based s. 26 163, 25,c. ss. 26), for
bycausing Trial andjury plaintiff:death. verdict for The de-

cedent died from toburns claimed be received ah explosionin of
a gasolenemixture of kerosene and as illuminatingsold ignit-oil and
ing temperature degreesat a below 120 byFahrenheit. Transferred
Branch, J., exceptionsC. on to the denial of motions for a nonsuit
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charge.argument, and toverdict, the of theand to allowancedirected
material facts.opinionThe states the

(Mr.Doyle Doyle Spring SpringR.Moran, & and John&Wason
orally), plaintiff.for the

Hamblett, (Mr.LmierUptonRobert W. and Lucier &Hamblett &
Upton orally), for the defendant.

for a nonsuit and directed verdict wereAllen, motionsJ. The
later, plaintiff was to aappearAs the entitledproperly willdenied.

bysupplied defendant belowexplodingif oil was the whenverdict
caused thestatutory explosionand the decedent’sthe standard

barringdeath, her fault.
present at the testified that an ex-accidentA witness waswho

precededof an oil can flames which en-plosion contentsof the
the decedent. There was evidence thatfatallyand burnedveloped

storekeeperabought at store. The testified tothe can contained oil
storing and to the ofhaving purchasetank for kerosene300-gallona

the Ofgallons during precedingthe eleven months accident.1350
gallons boughtall 100defendant furnished butquantitythis the

subsequentaccident, bythe deliveriessix months before theabout
gallons. properItamounting to 500 was therefore tothe defendant

explosionas the result of an of oil whichinfer that the decedent died
suppliedsupplied by the defendant and which when thus was ofwas

by storekeeper.when sold thestandard asthe same
if evidence that the oilonlyIt to consider there was whenremains

Accordingban.statutoryunder the to the testi-suppliedthus was
purchasethe wasmony the had been cleaned before madeoil can

lamps theystorekeeper, and also two before were filled withfrom the
daysa after the oilof oil. The accident occurred few wassome the

remaining in ofpurchased. lampsthe accident the oil each theAfter
separate bottle,a and contents ofto the each bottlewas transferred
analyzed apart.at times about a month Bothseparatelylaterwere

condition,sublegala but with a difference ofanalyses showed about
flashing.degrees temperaturein the forthirteen

conclusivelyIt that the difference established thatis claimed the
bysupplied defendant,same as that oranalyzedoil was not the the

necessarily to find that oil whenconjecturalat made it the thusleast
supplied the standard.was below

explanation groundsthe onof difference favorable toReasonable
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plaintiff rejectionthe warranted the of explanations.other The
in analyses,difference time between the the fact that the experts

separately and in laboratory,acted each his own and the circum-
concerning ofstances use lampsthe the and bottles as containers

may suggestedbe as explanationsreasonable for plaintiff.the There
knowledge mayis common that oilno not flash at varying tempera-

varyingtures under such occasions and conditions as were toshown
existed, argumentand analyzedhave the that the oil could not be

supplied bythe same as that legalthe defendant fails aas demon-
stration. Since it cannot be necessarilysaid that the difference

that oilshowed either the did not come from the defendant or that
it not below if come,was standard when and it did so it cannot be
said to the that itovercome evidence did thus come and was thus

standard.below
plaintiffThe had a jury unless,case to submit to the onlyand un-

aless, disproofthe difference was conclusive of the truth of the evi-
As thesupportingdence the case. atdifference best made aonly

probability evidence,to it jury saymeet such was for the to farhow
Theyit affected the evidence. were entitled to believe the evidence

it impossibleunless the difference showed of belief,reasonable and
this it did not do.

position conjecturalThe that it was analyzedto find that the oil
came from the defendant and was of disregardsthe same standard

proof. havingthe to plaintiff,situation as The furnished evidence
analyzedthat the oil did so come and was below the standard when it

came, jury’sathus had case for the consideration. itIf is conceded
that the not satisfactorilydifference was accounted for and that
explanation conjectural,of it was merelythe difference was an
argument against adoption ofthe the makingevidence without the

necessarily conjectural,evidence and it might regardedbe as an
indecisive circumstance.

On the motions the burden does not plaintiffrest on the to elimi-
all to the defendant,nate causes favorable but onis the defendant to

plaintiff.eliminate those favorable to the plaintiff’sThe evidence
by castingis not onconjecturalmade doubt it. If the indifference
offlashing temperature specimens, bythe the two itself,considered
of conjectural,would make the source the oil plaintiff’sthe case

uponhere depend conjecture,does not such bybut is attacked it.
on,conjecturalThe is not to support, destroyevidence relied but to

plaintiff’s already bythe as establishedcase other evidence.
a probabilityWhether the difference made in the defendant’s favor
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plaintiff’son other evi-a doubt theconjecturalit castor whether
theweigh the and balancejurythe to evidencedence, was forit

side.on eachprobabilities
witnesses,plaintiff’scame from theof the differenceThe evidence

though byit furnished the de­wereis the same asthebut situation
. .“A is not ordered .nonsuitupon such evidencefendant, and

evidence,yield and is entitledobliged to to theis notplaintiff‘for the
Pillsbury,by Pillsbury v. 20 N. H.weighed jury.’theitto have

458,Carr, H. 462.78 N.90, Hill97.” v.
exploding oil came from thecharged that if thejurytheThe court

standard, defendant waslegaltheand was below thedefendant
contributory negligence found. To this instruc-wereunlessliable

aground requireit notexcepted on the that didtion the defendant
legalathe oil cause of thecondition of to bethan standardless

explosion.
theof the on whichis one of construction statutequestionThe

legal is ifprincipleand of cause irrelevantbrought, theaction was
exploded,Oil but asideapplication.itsdispenses withthe statute

ifexplosioncaused the the oilcontributory negligence, whatfrom
ifliabilitynot material to the statute soisbelow the standardwas

declares.
selling keepingor for sale illuminat-that oneprovidesThe statute

naphtha specifiedor the standard shall bebelowing mixed withoil
damageliable for all occasionedliable, and also “shall becriminally

police. aexplosion such oil. . .” It isany by the ofpersonto
protection from anddesigned promoteto hidden seriousregulation

danger by pro-isto minimize further showndangers. purposeThe
licenses,inspectionto and and thesubject relatingvisions on the

practical makingall that was in oil safe tolegislative intent to do
provisions protectof these is toobject“Theuse is not doubtful.

dangers arising from of oil that willthe the usepublicthe from
temperature.” Company,a Hanson v.ignite at lowevaporate and

201, 202.H.67 N.
reads, explicit creating liability damageit is in forAs the statute

ignition char-explosionthe or of such oil. Theto hurt fromone
liability,test of of itsoil made the and not the resultsacter of the is

explosionan ofliability consequencesfor the ofThere ischaracter.
merelystandard, explosionand not of an due to thethe oil below the

poor causing anIt is not because of oilbeingoil below standard.
liabilityoil does that is de-explosion explode,but suchbecause

termined.
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a liabilityIf the limitation ofconstruction for as claimed were
adopted explosionproof required ignitionthat an or ofand oil was

character,to it would tenddue its defective to lessen or defeat the
security designed. proof usuallyoften ifSuch would not be unobtain-
able, sayand it be doubtful to what happenedwould would have in

of good.same situation had the character the oil'been Liabilitythe
explosion imposedfor the of oil below the standard has been for the

ofpurpose preventingof the sale such oil. That the same result
if oil had of legalwould have occurred the been standard is therefore

no defence.
liability arises from a of aCases where violation statute because

wrong distinguishedof the done in such violation are to be from
liability imposed by expressiswhere the thethose terms of the

In must damage,statute. the former the violation cause the while
depends upon languagein thethe latter it used.

Jefferson, 158, personv. 60 N. H. a travelingIn Wentworth in viol­
Sunday to damageof law was allowed recover foration the from a

illegalhighway. conduct diddefective The not contribute to the
Although law,disobeying plaintiffaccident. at the time the the

lawfully highway,on the purposeas a traveler and the ofwas the
protect regardlessis ofhighway statute to travelers their mission of

travel.
Stone, 582,H. a minor age employ-In Lindell v. 71 N. below the of

to for injuriesnot entitled recover inment was held sustained em-
merely illegality employment.of the ofployment because the The

impose liability.such anot in terms Asstatute there did stated in
inis establishedopinion: “No causal connection thethe absence of

duty uponastatutory imposing the defendant withlanguage ref-
safety. arising. . .plaintiff's physicalto Caseserence the under

unqualifiedly prohibit employmentthewhich ofstatutes minors
manufacturingage establishments,a inbelow certain and declare

dangerthe to and limb workingin that on account of life ofeffect
employplaces negligentin it is for one to minors of the desig-such

not inage point.”to do such work arenated
illuminatingrelatinga toIn Massachusetts statute oils and similar

has harmonyunder consideration been construed into the one here
Wellington Company, 64,v. 104the here taken. Mass. 70;with view

Newell, 470, 473; Gately Taylor,Mass.Hourigan 110 v. 211 Mass.v.
60.

urged applythat statute does not tois further the cases whereIt
parties andrelation between the that the oilis no direct whenthere
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delivery by him termi-storekeeper, a andsaleto thedeliveredwas
narrow constructionNo suchof the defendant.any liabilitynated

limitationmakes no suchThe statutefound.is to beof the statute
interveningin to indicate thelanguage itis noterms, and therein

inThe statuteaffecting liability,party asa thirdpossession of
sell-standard, and oneoil theto sell belowit unlawfulterms makes

by explosion orhurt itsany persontomade liableing such oil is
ignition.

the manufacturermay generalthe rule thatthat it beAssuming
acquiring it fromnot to onearticle is liableaor seller of defective

themay in casesassuming applythat the rule wherebuyer andthe
on the sub­no statuteinherently dangerous but there isarticle is

generalare in993),R. authoritiesA. L. the683;L. R. 29ject (17 A.
to be uncontrolledis a statuteholding where therein casesaccord

Wellington v.Deselms, 159;212 U. S.Company v.by such a rule.
v.MeshbesherCompany, 344;225 Mich.supra, v.Company, Stone
J.25 C.Wiemann, 235;v. 149 Wis.104;Minn. PizzoCompany, 107

191.
whileexplodedthat if the oil canchargein his statedThe court

forany ground”floor, “veryit difficult to seestanding on the was
thein connection withfinding careless.the decedent Construed

effect,force and thisqualified nor limited itscontext which neither
jurorsto an the wouldfairlystatement amounted instruction which

is unneces-properly dutyas their to follow. It thereforeconsider
opinionsary expressionverdict an ofto consider its effect on the as

liberty disregard. That it careful to havejurywhich the at to iswere
standingopen containinga on thecan with an snout and kerosene

a fire anda in.which there is hotfloor within about two feet of stove
fryingacontainingpotatoes being openon are fried in an dishwhich

away sizzlinga not mattertending producesubstance and in to is
it,ordinaryknowledgeof common so as to bind the mind about and

inthe attributablejury were entitled to find the decedent’s death
part to negligenceher under that The statement wassituation.

objectionable.therefore
argument the de-anyThe that the defendant waived claim of

theoryfault under of ofplaintiff’scedent’s the the circumstances
explosion theorythe of asupport.is without The defendant’s

liabilityimplieddifferent set no ifof circumstances admission of
plaintiff plea generalthe facts were as the claimed. The of the issue

a general disagreementwas of and as to the factsliability,denial
acknowledgmentwas no inbinding the defendant. It did not admit
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or factlaw that the at only upondecedent was fault claimits of
facts. Nor did failure argueat the trial to the issue of her fault on

plaintiff’s theorythe of the facts amount to such admission as matter
of law.

The jury explodedwere also instructed that if oilthe while the
pouringdecedent was on fire, sayit the it them towas for if such

conduct was a general understandingcareless. As matter of there
danger explosionis of doing thing,in a ordinary prudencesuch and

notdoes countenance it. It is below the standard of care the aver-
age takes,man and fairlycannot be thecalled exercise of due care.
If by explosionthe decedent burned an conditions,was suchunder
everyone in the exercise of fair injudgment would call her fault.

expertThe evidence of an an mightthat such act be done without
producing an explosion not disprovedoes tend to the common knowl-
edge that is safety.it not an of An ifact instruction that the ex-
plosion placetook pouringwhile the oil ondecedent was the fire in

stove, recoverythe barred, given. Riggswas should have been v.
Company, 199, 204; Company, 222,130 Fed. McLawson v. 198 Mich.
231.

Before the verdict was juryreturned the court instructed the on
duty agree.their Exceptionto taken towas the instructions and it

particularlyis urged they implyingthat were unfair that jurorsas
in a minority should their majoritysurrender views to the and that
the verdict represent every juror.need not the views of Whether
the gaveinstructions an implication considered,such need not be in;

of requirementview the a groundsof trial onnew other and the un-
questionlikelihood of the same arising mayat trial. Itthe new be

said, however, that the inappearing Mann,instructions Ahearn v.
60 472,N. H. juror’s dutyset forth the extreme limit of a agreeto
with the panel,others of the and that the doctrine of the case is not

givento be extension.
In argument plaintiff’s urgedin jurycounsel effect the to find

anythat if him,them plaintiff, testified,of knew the who a^as
truthful man experiencefrom their and knowledge of him. While

argumentthe withdrawn, finding bywas there was no the court that
it was disregarded. argumentThe to an byamounted assertion

goodcounsel that the a beingwitness had name for an honest man.
It is argumentlike the in reputationwhich the bad of certain wit-
nesses was and which held improperwas in Perkinsasserted v.
Burley, 64 N. H. 624.

The prejudicial argumentcharacter theof vitiates the verdict
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with-removed. Counsel'sprejudicethat the wasappearsitunless
removal, and it cannot beconclusively suchshowdoes notdrawal

Dustin,in v.Wilcombnot As statedthat harm was done.said here
cured, ofand the ascertainment180, must be82 “The errorN. H.

atpresidedjusticethe whoquestiona of fact forpeculiarlya iscure
being exception is sustained.made, thefindingthe trial.” No such

an erroneous assertionargument relates toexception toAnother
im-testimony pointon a of materialgave directthat witnessestwo

whenby statementemphasized counsel’swasport. The assertion
argument,on theahe take chancemade that wouldobjection was
any argu-disregard assertion andtheno instruction toand there was
assertion.supportto thetestimonythe failedon it ifment based

in-legitimateato wasclaimed as thus testifiedwhat wasWhile
harm-presumablytestimony, wasfrom other the assertionference

weight uponusually is,testimony may be, of moreandful. Direct
testimony.themay froman than inferences which be drawnissue

ex-testimony plaintiff’sof the ownhere was of theThe assertion
42,41, p.at “TheMichou, N. H.perts, said in Cote v. 80and as

persuade jurythepotent toespeciallywereunwarranted remarks
them as thethey presented toplaintiff wereagainst the because

That the assertionplaintiff’s expert.”testimony medicalof the
is a distinctiontestimony of an adverse witnessthere related to the

importance.of no
trial.New

J., others concurred.Branch, did not sit: the

Sullivan,
5,Oct. 1926.

F. v. Hira R. Beckwith.Stella Gobrecht

v.William E. Gobrecht Same.

by him,duty repair premiseslegal leasedThe rule a is under no tothat landlord
warranty premisesthe asof the tenant takesand that in the absence or deceit

injuries sustainedagainst forhe finds and the landlordthem cannot recover
premisesby portionstherein, apply of theto thosereason of defect does not

for the commonhe furnishesover which the retains control and whichlandlord
use tenants.of his

upon an in-in landlord reliedThe this case did not that theevidence show
dependent proper premises.of Whetherfor the construction thecontractor


