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Woods,Bank thesupra.Woburn v. Where the mental attitude of
parties understanding may provenis thus material the of each be
separately. Bennett, H.Goodwin,Delano v. 51 N.supra; Cook v.
85, understanding may directly by93. theSuch shown eitherbe
testimony partyof the from whichby proofor the of circumstances

110,it is a logical Turcotte, 79 N. H.Hospitalinference. Elliot v.
111; Taylor,v. 45Co., 170, 174;Gale Insurance 41 N. Hale v.H.

Bennett,405, 406; Davis, 45,N. H. Moore v.56;v. 49 N. H. Cook
supra. testimony supposed theplaintiffThe direct of thatthe he

payfather would under­competent plaintiff’swas evidence of the
standing. understanding mighta beThat the defendant had like

(1)inferred consent theproof attemptfrom of his to the ofsecure
hospitalson to be transferred to a there wouldpresumablywhere

expense attemptno did nottreatment, notwithstandingbe of such
plaintiff’s (2)to the directattention,come and from the defendant’s

testimony that, paidif he themoney,had had the should havehe
thatplaintiff’s bill foundwhen rendered. It therefore could be

supportthe actual in ofunderstandings partiesof the concurred
acts, partiésthe inference to thebe drawn from their overt that

mutually expected plaintiff’spaythat thethe defendant would for
services.

As, byon the and an the de-evidence, implied promiselaw the
found,fendant could be mustthere be

plaintiff.theJudgment for

Marble, J., did not sit: the concurred.others

Stafford,
3,Nov. 1926.

George J. Barber v. School Board of Rochester a.&

1,Laws, 123, providingc.Public s. that vaccination shall be a ofcondition at-
upon public policetendance a power;school is valid exercise of the aand new

exemption may requiredcertificate for from vaccination be whenever isthere
ground mayreasonable changeto believe that there have been such a of

longer subjectconditions that childthe is no “an unfit for vaccination.”
Upon petitiona to findingsreview the action of a board whose of fact and orders

throughare conclusive law,made petitionerunless oferror the'burden is on the
error, uponto justifyshow such and action;not the board to its hence until

appearsit that such board in law,acted violation of some rule of its con-
clusion must stand.
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minorEquity, by hisbrought plaintiff in ofBill the behalfin
1924 theright. inin his own The are thatchildren, allegationsand

vaccinated,age, beingbeingchildren, of school were fromexcused
boardfurnishing propera certificate. schoolupon In 1925 the

furnish.certificate, toa which the refusedplaintiffnewdemanded
subjectsalleged fitanswer that children wereThe defendants’ the

thevaccination, to excludepurposeand declaredfor the defendants’
they vacci-public werefrom the schools of untilchildren Rochester

to thea demurrerplaintiff’snew certificate.nated or furnished The
bythe Transferredplaintiff excepted.overruled andanswer was

Young, J.

Yeaton, plaintiff.D. forHenry the

MaylandSmart, R.Jeremy Waldron, attorney-general,Smart &
Newhall, for theMorse, attorney-general B.H. assistant and Jennie

defendants.

to de-Peaslee, designedC. a proceedingJ. This is which was
public officersrightsrespective parentsthe and duties of andtermine

adesireage. partiesvaccination of children of.as to the school All
situation, thetheir Indecision which will settle differences. this

indefect•questions anyhave been considered towithout reference
petition.the form of the

VIII,proceeding instituted, 1921, 85, pt.c.When the was Laws
L.,by P.1,s. in has supersededwas force. This section now been

123, present rights are to bepartiesc. s. 1. The and ofduties the
bydetermined lawthe which is now in force.

constitutional,I,questionsTwo are raised: iswhether the statute
may exemptiona cer-II, require•and whether school board a new

tificate hasafter one been furnished.
passedconstitutionalityI. hasThe of vaccination statutes been

theymanyupon cases,in thatand the uniform conclusion has been
policea of of Jacobsonpowerconstitute valid exercise the the state.

174; Com­Massachusetts, 11; King,v. 197 v. U.U. S. Zucht 260 S.
Y.Jacobson, 242; White,v. 179 N.monwealth 183 Mass. Viemeisterv.

Board235; Damson, 183;Bissell v. 65 Conn. v. BarbertonState of
PeopleEducation, v.297; Reber, 156;76 Oh. St. Stull v. 215 Pa. St.

Education, Beach, 155Lansing 388;Board 224 Mich. v. Ind.Blueof
121; Davidson, Columbus,v. 102 Ga.658;French 143 Cal. Morris v.

Rebenack,792; 8; 999;In re 62 Mo. C.App. Hay,State v. 126 N.
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Trustees,McSween v. App.60 Tex. Bickers,Civ. Hill270; v. 171
Ky. 703; Martin,State v. 420; Hagler134 Ark. Lamer,v. 284 Ill. 547;
State v. Board Education, 21 Utah 401.of

In some of these compulsoryinstances the act was in terms. In
compulsionothers the indirect,was partial,or as it is here. Under

our maystatute the child not vaccinated,attend school unless or
properly excused from (P. L., 123,vaccination byc. s. 1); while

provisionsother parentthe or custodian of the child is liable to'
penaltiescertain failingfor (P.to cause the child to L.,attend

118,c. 1-6).ss. According cited,allto the cases these statutes are
valid.

supposedThe authority,conflict of Peoplereferred to in Lansingv.
Education,Board 388,224 only questionsMich. relates to ofof

conferring powers upon generalboards and officers. From the propo-
sition legislativethat there is power compulsoryato enact vaccina-

law,tion there by anyhas been no dissent court of last resort.
In view of these authorities, and of the liberal ofdefinitions the-­

police power already adopted (State Normand,here 541,v. 76 N. H.
544, and cited)cases subjectfurther elaboration of the would be
superfluous. The isstatute constitutional. See also Cram v. School
Board, post, 495.

II. The provides:statute “No child publicshall attend a or
private inschool this state unless he has been vaccinated; ... or­

unfit,holds a certificate of the local board of health that he is an
subject for vaccination. The local board of health shall issue such
a certificate on the registered physician approvedadvice of a by it.”’

L.,P. 123,c. s. 1.
properA certificate was infurnished 1924. The demand for a new'

precipitatedcertificate in present1925 controversy.the The statute
is silent as to may required.how often a certificate be It was the-
legislative provideintent protection,to efficient and the statute is-
tb be accordingly.construed makingConditions improperit to-
vaccinate the mightchild at one time not exist at a later date.

Massachusetts,Jacobson v. Assuming197 U. S. 11. physicalthat the
mightconditions be such as to show that the child never would be-

a proper subject vaccination,for assumingand also inthat such a
case no more than one required,certificate could be pointthe of

presentthe controversy is not reached. nothingThere is to show
the existence of such plaintiffconditions here. The rests his case
upon propositionthe that in all cases one certificate is sufficient for
all time. This adopted.construction cannot be meaningThe of the
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may required whenever thereis a certificate bethat new.statute
may aground that there have been suchis reasonable to believe

subjectlonger “an unfitchange of the child is noconditions that
for vaccination.”

justifyupon the defendants to theirclaim that burden isThe the
is, substance, petitionin aThis toaction, cannot be sustained.
findings of and orders areof board whose factreview the action a

Attorney-General Littlefield,law. v.if there no error ofconclusive, is
law,rule of185, board violated some itsN. H. 189. Unless the78

complaining party tofinal. for show suchconclusion is It is the
Hunt, 139, 142; MayorH. Dinsmore v.Broderick 77 N.violation. v.

Manchester, 187,N. H. 189.&c. 76of
pleadings, groundsin the for theuponhere the whichThe case is

are notdemandingin a new certificate disclosed.defendants’ action
they law,in of ruleappears that violation some ofUntil it acted
stand.their conclusion must

everya newrequiringa local certificateIn ruleMassachusetts
of lawas “not as matter so unreasonabletwo months was sustained

Spofford Carleton, 528,238arbitrary as to be invalid.” v. Mass.or
presentin theunnecessary goto as far as this case. If it532. It is

regulateschool could not the matterassumed that the boardwere
rule, upon the facts of eachby generada but must act individual

rights appear.case, plaintiff’sof wouldno violation the
properlyto the defendants’ answer was overruled.The demurrer

inpresentedare said to be another casequestionsCertain which
plaintiff. They are not involved inargued byhave been the this

suit, and not been considered.have
Exception overruled.

All concurred.

Rockingham,
7,Dec. 1926.

Magusiak.Helena Piechuck v. Walter

liability chargedagainst ordinarilyis isa defendant or is not insured theWhether
subjectinadmissible, beand all reference to the should excluded.

wholly prejudicialwhich is immaterial and is reversible'The of evidenceadmission
mayjury thought theyappears well thatthe have wereerror when it that

by rulings improperor to anthe of the court otherwise make useauthorized
thereof.


