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happened back time,there that that he can saymake that man by
questioning him in way,a certain daythat he at that lookingwas

baggageout of that car peopledoor to see if were in cominglate to
their .trains.” The defendant excepted and directed attention more
particularly to languagethe which we have italicized.

testimony CarneyThe of was practiceconfined to the of the claim
department, and to bythe facts disclosed its Uponrecords. cross-
examination, he denied that he had investigationmade an of the

any personalaccident or knowledgehad that one bywas conducted
Bancroft. recordThe discloses no evidence that he talked with the

Harrington,witness with Bancroft or with counsel. The assertion
of argumentcounsel in concerned a vital impugnedissue. It the
credibility Carneyof both Harringtonand testimony,whose if be-
lieved, disproved plaintiff’sthe claim. As the statement unsup-was
ported by evidence and was prejudicecalculated to jury,the there
was a mistrial.

plaintiff’sThe exceptioncontention that the ineffective,was be-
cause argumenttaken to the rulingand not to a (Stateof the court
v. Ketchen, 112,N. H. 114;80 Tuttle Dodge,v. 80 304, 312)N. H.
is Immediatelywithout merit. upon takingthe exceptionof the the
plaintiff’s stated, “yes, youcounsel except justifiedto it.” This the
assumption by opposing counsel unnecessarythat it was to further
interrupt plaintiff’s argument bythe requesta for a ruling.formal

Verdict set aside: new trial.
All concurred.

Rockingham,
7,Dec. 1926.

Company.Puchlopek, Adm’r,John v. Portsmouth Power

duty anticipate presence of,A landowner is under preventno to the injuryor to
trespassers presenceto and unknown whosecasual was not foreseeable.

involuntary entry uponAn or accidental the land of trespass.another is not a
findingheldCertain evidence to authorize a that the hand of a decedent infant

involuntarily powercame in contact with the defendant’s throughelectric line
by accidentally slipping lawfullya fence the infant’s passing alongwhile or

alléyoccuping adjacentan thereto.
only question plaintiff’sA motion for a nonsuit raises rightthe of the to recover

assigned; exceptionfor the reasons therein hence on to the denial of the
right upon grounds.motion his to recover cannot be attacked other
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present question nonsuitwhether thetheexception does nota nonsuitAn to
againstplaintiff be thethe wouldgranted a forbecause verdictbeshould

weight the evidence.of

by jury. A nonsuit wascausing death. TrialnegligenceCase, for
trespassera whenthe decedent wasground thattheonordered

opinion states the materialexcepted. Thekilled, plaintifftheand
by Sawyer, C. J.Transferredevidence.

(Mr.Murchie Alexander Murchieand Murchie &ClydeF. Keefe
plaintiff.theorally), for

orally), the(Mr. Sewall for defendant.WaldronSewall &

a atmaintained transformer stationThe defendantAllen, J.
power picketA fence theline. enclosedon an electricNewmarket

from the outside to two rails ofpickets nailedThe werestation.
carrying high voltage and fastened toby lumber. A wirefourtwo
by alongran forthe inside insulators the fencerail onlowerthe

point it turned to aa where was vertical directiondistance tosome
upperfar as or above the rail. fenceupwards as The whereranand

alleyon the line of an leadingthus attached was fromwire wasthe
lying the ahighway to land between station and school-publica

schoolboy. daya the ofOn the accidentThe decedent washouse.
alley,to the his armfrom the schoolhouse where enteredhe went

fence, he inpickets of the and thus cametwo contact withbetween
positionin theits vertical between two rails.live wirethe

claim that because the a trespasserdecedent wasThe defendant’s
protection negligence,in he not entitled to from itsalley,the was

a trespasserIf he in reaching alley,sustained. was thecannot be
rightful presenceof his there in the testimonyevidence ofthere was

alleyown whoa who to the and thatwitness claimed testified with-
previoushim or the owner children hadobjectionout from for over

intwenty years habitually alley goingused the andto from school.
trespasser alley,was a in the thatIf the decedent did not make

as onlyhim one as to the defendant. But the motion raises the
plaintiff’s right goto toquestion jury assignedthe the on itsof

being general, unnecessaryisgrounds, not it to consider the de-
duty trespassers, on own,to not its but on adjoiningfendant’s

rightful presence inpremises. alleyThe decedent’s the could be
found, duty trespasserif he a there,and the defendant's was is a

presented.nowquestion not here and
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trespasserIf decedent was a on thethe premises,defendant’s it
undertaking a wrongfulwas in to commit injuriousact to the de­

fendant, recovery.and there can be no As such a trespasser he was
“rightfully placenot at the where was injured, doinghe what he

right do,”a norlegalhad to was the situation “such that the de­
ought anticipated presencetofendants have his in place,a where

mightthe continued conduct of their business him, ininjure season
by preventedhavereasonable conduct to such injury/;” Lambert v.

126,Company, 80 N. H. 128. is no dutyThere to “casual and
trespassers. McCaffrey Company,unknown” v. 45,80 H.N. 51.

entirelyis void of tendingThe record evidence to show that the
should foreseen suchdefendant have conduct of the decedent so as

inrequire guard depredationto it to him the upon propertyits or
undertakingto obstruct his to that end.

at best inconclusive,But evidence wasthe and therefore for the
jury, respectin to defendant’s claimthe that the decedent awas

in intrespasser purpose going alleythat his to the get piecewas to a
putand that his hand in picketsof wire he between the to reach

away of,the which he took hold knowingand'take wire not that it
charged dangerous.was and There alsowas sufficient evidence to

onlya finding purposethat goingauthorize either his in to the
alley partto use it as a of his in goingwas course from the school-

qrhighway his destination,house as ultimate if soughtto the that he
wire,piecea it was in the discarded material placedof in alleythe

by defendant, findinga carryingand that in purposethe out either
inand armslipped picketshe his went between the involuntarily.

involuntary intrusion could not regardedSuch an be aas tres­
pass. precisetechnical and athe trespass,Whatever definition of

toenoughbroad includemaking (Miltonit the conduct of infants
Bragdon, 516)23 N. H. 507, personsSchool v.District and of insane

(Jewell 399),Colby, 66 N. H. the force,v. essential ofelement ex­
pressed armis, lackinget is inphrasein the vi ansuch entrance on

slippedIf the decedentpremises.another’s and fell towards the
byfence, a case of force exerted accidentit was on him and not of

by Collins,him. Brown v. 442,force 53 N. H. 451.exerted
motion that theground grantedThe of nonsuit beshouldthe

against weightthe plaintiffwould be of givebecause it evidence to the
require discussion,a if upon.verdict not relied Bennettdoes See v.

443.Larose, post,
Exception sustained.

All concurred.


