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Strafford,
Jan. 4, 1927.

Drrwin C. Canney v. Fannig E. EMERSON.

In replevin, judgment for the defendant may be rendered for the value of the
chattel as of the date of the writ, under P. L., ¢. 352, s5. 7, &, 9.
The admissibility of evidence received without exception will not be considered

by the supreme court.

Certain evidence held sufficient to warrant the finding that title to a chattel had
been acquired under a transfer thereof in consideration of past services and
services to be rendered, which were subsequently performed.

RerLevIN, for an automobile. Trial by the court and verdict for
the defendant.

The evidence tended to prove that the plaintiff, in consideration
of services rendered and to be rendered by the defendant, trans-
ferred to her an Oakland car. The court found that the defendant
had performed the services which constituted the consideration for
the transfer, and was the owner of the car at the time it was re-
plevied. It was then worth $700, but on account of its subsequent
depreciation the defendant elected an award of damages rather
than the return of the car. The court, having found that such
clection was reasonable in view of the value of the car at the time
of the trial, rendered a verdict for the defendant for $700, and al-
lowed the plaintiff to retain the automobile.

The plaintiff excepted to the findings of the court and to the re-
fusal of the court to grant certain requests for findings. A bill of
exceptions was allowed by Young, J.

Henry D. Yeaton, for the plaintiff.
Mathews & Stevens, for the defendant.

Marsrr, J. 1. The plaintiff requested the court to find that he
was not owing the defendant anything at the time the contract was
made or afterward, and now argues that there is no evidence from
which it could be found that the defendant performed her part of the
agreement.

It was the plaintiff’s contention at the trial that the car was trans-
ferred to the defendant merely for the purpose of having it registered
in her name, and that she agreed to return it at the end of the season.
The defendant denicd this, and testified that the consideration for
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the purchase of the car comprised wages which the plaintiff owed her
as housekeeper and her promise to work for the plaintiff for the
ensuing six months. She stated in express terms that she had fully
performed her part of the bargain. The evidence was clearly suffi-
cient to support the verdict.

2. The plaintiff further claims that the court had no power to
render & verdict for the value of the car. P. 8., ¢. 241, s5. 7,8 (P. L.,
c. 352, ss. 7, 8, 9). The claim is untenable. It has been repeatedly
held that one who wrongfully brings an action of replevin cannot
~ complain because he is required to pay the value of the property
instead of being permitted to return it. Ramsey v. Landry, 78 N. H.
612, 613, and cases cited.

3. The plaintiff also contends that certain evidence relating to
the value of the car was inadmissible. This testimony was given by
a witness who examined the car at about the time it was replevied
and who was qualified to testify on the subject. He stated that the
car was worth $700 when he saw it, and that its value at the time of
the trial, assuming it to be in good running condition, would be
about $350. The impropriety of the testimony is not apparent, but
even if it were, no question would be presented for this court to
consider, since the evidence was admitted without objection or
exception.

Ezxceptions overruled.

All concurred.

Merrimack, %
Jan. 4, 1927.

Witriam WirsoN ». GEorer R. Tavror Coar Co.

In case by a servant against his master for injuries received from the breaking
of a wooden railing on which the servant was standing while at work, evidence
that the foreman and other workmen used the railing in the same way to the
plaintiff’s knowledge and that a rule forbidding such use had never been
brought to his notice warranted a submission to the jury of the issues as to

- defendant’s negligence, plaintiff’s assumption of the risk and his due care.

CasE, for negligence. Trial by jury and verdict for the plaintiff.
A bill of exceptions was allowed by Branch, C. J., to the denial of

motions for & nonsuit and directed verdict. The action is at com-
mon law. The facts are stated in the opinion.

Murchie & Murchie (Mr Alexander Mwurchie orally), for the
plaintiff.




