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by fall,a waswhichplaintiff injuredwasPeaslee, C. J. The
he stand-breaking spruce railing upona which wasby ofcaused the

in coal sheds.unloading coal cars the defendant’sing, atwhile work
sustainby inches, and sufficient size torailing five ofThe was two

itin madeIt had knots it whichstraight grained.ifweight,his
conditionof which it broke. Thisuse and becauseunsuitable for this
apparentnotupon inspection,an but wascould have been discovered

without one.
forbidding toa workmento have ruleclaimedThe defendant

plaintiffthe neverthere evidence thatstand on the but wasrailing;
subject,given upon theno instructionsrule,heard the that he wasof

railing inforeman,the used theworkmen, and alsoand that other
knowledge.way, plaintiff’sthis to the

anit a rule wasat trial that haddefendant’s claim theThe
reasonablya rule wasfrom it could be found thatadmission which

Taken in connec-required. Mills, 75 N. H. 102.Lane v. Manchester
plaintiff, andthenon-communication totion with the evidence of

the otherby andpracticeof carried on the foremanthe which was
from thisa It could be foundworkmen, jury.it made case for the

dutyperform the owedfailed toevidence alone that the defendant
andThatrisk,plaintiffto did not assume theplaintiff,the that the

negligencehis not proved.was
overruled.Exceptions

Branch, J., did not sit: the others concurred.
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Insurance Co.

pro-misrepresentations presumed thethe to knowIn absence of an assured is
visions, policy.terms of hisand conditions

estoppelestoppel party asserting isif the notAn cannot arise from silence the
thereby.misled

duty speakis no to is no of waiver.Silence when there evidence a
by beyond meaning.A their fairwords or conduct does not extendwaiver either

policy of double insur-Where a fire insurance contains a forfeiture clause in case
note,ance, deposit when toldthe of the and of asilence insurer its retention
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by procure insurance,thatthe assured he intends to additional constitutes
againstestoppela waiver of the clause nor anneither the insurer.

byDeposit given companynotes the assured to a mutual fire insurance are
contingentgiven liability,of companyto fix the extent his and the should

long liabilitysuch notes as asretain such continues.

Assumpsit, upon a fire policy. byinsurance Trial court and ver-
fordict defendant.

plaintiff, having property byhis defendant,The insured the sought
secretary anits increase in the policy.from amount of the His re-

denied,quest being gohe said: “I will into companyanother and
appliedLater he toget insured.” one of the defendant’s directors

increase, rejectionand on of applicationfor the the he amade similar
obtainingabout insurancestatement elsewhere. No objection was

goingmade on either occasion to his to company.another
apolicy forThe contained clause its forfeiture if there should be

anyinsurance at the timeother of loss without the defendant’s
the policy issued,written assent. When was and also in-when the

sought, nothingincrease its amount was was said about this for-
clause.feiture

policy plaintiffOn the issuance of the the asigned deposit note
payable$20 to as mightfor the defendant required by-be itsunder

laws. This note the defendant has retained.
plaintiff the inpropertyThe insured company,another and while

policy company force,the of that in propertywas the burned. Until
fire hadthe the defendant no notice that such other insurance had in

fact been out.taken
aplaintiff excepted rulingThe to a findingthat of waiver of the

estoppel againstor of claimingforfeiture clause ait as defence could
bynot be Transferred Branch,made. J.C.

Nathaniel E. Martin and Levensaler,W. plaintiff.for theAlfred

Upton, for theRobert W. defendant.

Allen, J. “The fact of a waiver, facts,like other must be found
Maynardfrom some evidence.” Co.,v. Insurance N. H. 275,76

Silence, duty277. when there is no speak,to nois evidence of a
Kilgorewaiver. v. Association, 78 N. 498,H. In500. the absence

misrepresentationof the presumedinsured is pro-to know the
visions, andterms conditions of his policy. v. Co.,Lauze Insurance

334, 338,H.74 N. and cases cited.
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that itare suchthe circumstancesrighta unlessbeingSilence
rightof thethe defendant’s exercisemisrepresentation,toamounts
dutynoThere wasright of forfeiture.relinquishment of thenowas

orclausethe forfeiturepolicy containedthat theplaintiffto tell the
invoked.the clause would beelsewhere,insurancethat if he obtained
than theof the clause otherright to informationhad noplaintiffThe

orwouldthe defendanthim, to be informed whatgave orpolicy
in the of otherof clause eventtaking advantage themight indo

fit ob­as he aboutto do sawplaintiff was entitledTheinsurance.
againstprotest the exercisefailure totaining insurance, andother

consequences consti­of such exerciseexplain theright or toof his
not but wouldconsequences would followno that suchtutes evidence

that the de­inferenceis not a fair and reasonableforegone. Itbe
a that the for­to statementamountedsilence at the timefendant’s

in the event of other insurance.disregardedbefeiture clause would
plaintiff either that thesaid the wasbeen toAll that could have

mightor avail itself ofmightor notwould notwould ordefendant
course itnothing statement of whatsaying was norights,its and

by either or conduct doesmight “A wordsor take. waiverwould
meaning” (Daley Co.,v. Insurancefairbeyond theirnot extend
being words, andhere no no conduct504), and there502,81 N. H.

rights can found.no of therefrom berightful silence,of losssave
charging thethe situation asplaintiff’s treatment ofNor does the

already makeother insurance as obtainedwith notice ofdefendant
in-was told was that otherany the defendantdifference. What

been, pointIn ofbe, and not that it had obtained.surance would
untilplacedhadnotice that the other insurance beenfact it had no

of insurance calledknowledgefire. But before the fire otherafter the
policies in until a fire andpart. Both were forcefor no action on its

insuranceonly operated when there was otherthe forfeiture clause
a ofa fire. The insurance was not cancelationat the time of other

theplaintiff premium,to a return andpolicythe so as to entitle the
no for the de-policy not canceled. There was therefore callwas

bysay anythingor until after the fire. The fire reasonfendant to do
automatically and thepolicy,of the insurance avoided theother

advantage rights.itsdefendant then took of
deposit given byIt is that of the note theclaimed the retention

plaintiff inpolicy evidence,when the was issued is connection with
asilence,the of the clause. The notedefendant’s of waiver forfeiture

only by-laws, theythe andpayable pursuanceon action in of aswas
areported, right of re-are not it cannot be said that there was not
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Moreover, deposittention. givensince are fixnotes to the extent of
contingent liabilitythe company,of members of a mutual is athere

duty of as longretention as such liability may continue. The avoid-
ance policyof the at the time of the plaintifffire did not release the
from liabilityhis contingent in iffor the time it was Andforce.
liability on ceased,the note had importanceit would of noseem
whether the note were retained or signifiedreturned. retentionIts
nothing in evidence of the waiver claimed. the defendant’sWhen
ignorance of the fact of other until fire isinsurance after the taken

account,into urgedthe ofretention the note can still be asless such
evidence.

being waiver, questionThere no authoritythe the of de-of the
fendant’s agentsand orally requirementto waive the forofficers
written assent to other insurance need not be considered.
■ On his claim estoppel plaintiffof the stands no isbetter. There
nothing to show that plaintiffthe defendant theled to understand
either that there was policyno forfeiture clause in or thatthe the
clause would not be If plaintiffenforced. the had such understand­
ing, it was not anythingbecause did,of the defendant said itor for
said nothing.and did merelyIt right Havingexercised its of silence.
no duty to it inspeak, was not fault speaking.for not If there was
any fault, it was the plaintiff’s, and not thatdefendant’s,the misled
him. The situation is in appearscontrast with that in Bar­which
rette v. Company, 59,79 N. H. fault,where the was not' atinsured
but was,the insurer ignorancefor his an excepted risk of theof
policy. plaintiff’sHere the understanding, was,whatever it was his

affair, ,own and nothing chargedcan be to the todefendant make it
responsible therefor. Its conduct of likelysilence was not to mislead
one.

Exception overruled.

Branch, J., did not sit: the others concurred.


