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LoginEufim v. Sam & a.Waisman

keeper by dangerous onlyThe an animal himof known to be is forliable inten-
injuries by keeper’s discharge dutytional or for caused thethose failure to a
owing by person injured thereby.of care him to the

alleged agent incompetent agency.The of andeclarations are to hisestablish
party trial, mayIf a bribe a witness ato absent himself from such conduct be

testimonyas an thatconstrued admission the would be unfavorable or as
evidencing case; persuasivea of a weak butconsciousness such conduct is

probative effect, proofrather than in its and is anot substitute for of facts.

Case, personal resultingfor from of ainjuries the kick horse.
Trial by plaintiff’sAt ofjury. the close the evidence the defendants’

granted by Sawyer,motion for a nonsuit J., plaintiffwas C. and the
excepted.

plaintiff’s proveThe tended toevidence that the defendants’ horse
belongingwas stabled in a barn to one Rovner which was hired

jointly by daythe defendant and one UponSam Kamenker. the of
plaintiffthe accident the went to bam Kamenker,the with one

andLashuclc two other men. He backed the ofhorse out the stall
hitched, gavewhere it itwas water and then it toreturned the stall.

coming stall,As he was out of the daysthe horse kicked Threehim.
before the accident the same horse had kicked plaintiffRovner. The

testifyoffered to that Kamenker told him that employed byhe was
him,the defendant Sam and that the defendant had Kamenker,sent

plaintiffto theprocure testimonyto take care of the horse. This
excluded, plaintiff excepted.was and the

testimonyalso the ofplaintiff WaliguraThe offered one “that some
May followingtime in the accident Lashuclc toMike came his store

■ leavinghimand told that he was the jurisdiction; that Sam Waisman
paid moneyhad him to leave the jurisdiction; and that he didn’t

gotif thatLogin legs;care lost two he had his from Waisman.”
testimonyThis was excluded and plaintiff excepted.the Further

inappear opinion.facts the

(Mr.Maurice F. Devine and E. orally),John Tobin Tobin for the
plaintiff.
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occupiedif hethat evenplaintiff contendsBranch, J. 1. The
he entitledof the accident isa the timetrespasserstatus of atthe
the rule laidevidence, undergo admittedjury uponthe theto to

keeperholds thethat “the lawRoss, 44,Marble 124 Mass.down in v.
another, to theinjuresdangerous,an to whichanimal known beof

Theinjury.”in of wanton lawof as casesdegree responsibilitysame
provemust “eitherplaintiffin Thejurisdiction.is otherwise this

inthe defendant wasunlawful, or thatthat the intention was fault.”
ato out case442, 451. In order makeN. H.Collins,Brown v. 53

produce evidence of sometoplaintiff boundjuryfor the the was
impose upon the de-wouldrelationship partiesthe whichbetween

protection plaintiff.of theduty exercising thea care forfendants of
testimonyinbe theunless it is to foundNo evidence was offeredsuch

was excluded.which
relationship plaintiffa theestablishingpurpose2. the of suchFor

didthe horse as he heundertakingin to watertestifyoffered to that
himand that Kamenker toldrequestthe of Kamenkeruponacted

plaintiff foremployto the thisbyhe sent the defendantshad been
testimony to show thatfar as offered tendedpurpose. In so the

in procuring theagentas the of the defendantsKamenker acted
hearsay clearlypure and inadmissiblethe it wasplaintiff,services of

agency. Clough Company,proving the fact of v.purposefor the of
Ev.,2 of Kamenker’sWig.H. s. 1078. No other evidence84;75 N.

alleged could notagency produced and hence his declarationswas
testimonythe offered was not admissiblebind the defendants. Since

missing plaintiff’s chainsupplying the link in thepurposefor ofthe
considering questionevidence, necessaryit in the of the non-of is not

might purposes,it be admissible for othersuit to determine whether
e., plaintiff’s conduct or toexplainto the contradict Kamenker.i.

attemptedhaddeputy testified that he to make3. A sheriff ser-
upon Lashuck,Mike asubpoenavice a who was witness toof the

findaccident, plaintiffhe unable to him. Thebut that was then
testimony Waligura set arguedof above forth. It isoffered the that

(a)testimony gestae“under resthis admissible the rule”was and
(b) against “penalan the of Lashuck;as interest”admission and

proved an liabilityhavethat if admitted it would admission of on
part inthe defendants which would itselfof the have entitled the

goplaintiff jury.to theto
phrase (2‘res gestae’” Wig.The use of “the much-abused Ev.,

1078), plaintiff’s arguments. renders the somewhat obscure. See
Ev., ss. the thisWig. 1795-1797, phrase. “penal3 on use of The in-
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suggestion probablyterest” change existinginvolves a in the law.
Ev.,2 Wig. unnecessaryss. It is pass upon validity1476-1477. to the

arguments,of these however, plainfor it is that the offered testi-
ifmony it had been admitted would plaintiffnot have entitled the to

go the jury.to
The testimonysubstance of this thatwas the defendant Sam had

abribed witness to leave the state. The an opponentfailure of to
produce an aalways subjectavailable witness is fair of comment

abribingand a maythe of witness to absent himself be con­fortiori
testimonyas anstrued admission' that the of the witness would be

Story Railroad, mayunfavorable. v. 70 N. H. It364. also be re­
garded evidencingas a a Wig.consciousness of weak 1 Ev.,case.
ss. 277-278. also v. Weber, 393,See Graham 79 N. H. 398. But evi­

chieflyof persuasive distinguisheddence such conduct is as from
probative effect,in proofits and that a witness is absent or that he

away bykepthas been place proofthe other side cannot take the of
necessaryof 2 Ev.,Chamb. Ev.,facts. s. 1070 Hammon s.b; 42;

Templeton,Arbuckle v. If Waligura65 Vt. 205. the evidence of had
admitted,been it would have plaintiffnot relieved the from the

necessity proving agencyof the and negligence uponessential facts of
depended. Therefore,his plaintiff’s argumentwhich case that “the

tend, itself,excluded would inevidence and of to show that Waisman
procuringin the absence of a witness from the jurisdiction impliedly

authorityadmitted that Kamenker acted under his and in his be­
,half Logininvitingin to to takethe stable care of this vicious animal”

adopted.becannot
logical plaintiff’s argumentThe unsoundness of is further demon-
by regardingstrated reference to the facts Lashuck’s connection

far appearswith the case. as the record, knowledgeSo from his of
the case was confined to hewhat observed of the accident at the

appear anyItbarn. does not that he had knowledge whatever as to
authority logicalthe of Kamenker. There is no basis for an argument

by procuringthat the of aabsence witness the defendant admitted
facts about which the could not present.witness have testified if

properlyThe nonsuit ordered.was
Exceptions overruled.

All concurred.


