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meaning partspresumption in willthat a word has the same different of aThe
contraryfact, yield proofan of and must to of aaffords no more than inference

byintent the whole will.disclosed
generalgrant powerspecified exceptions mark itsto a or extent.The

parts form a andpresumption of a will were intended to consistentThe that all
implications any capable ofoperative that would annulforbids clausewhole

interpretation.a reasonable
according ordinary popularandto theirin a will should be construedWords

signification.
by upon land, usean “to lots of . . . andpower will executor sellA conferred

by buildingsimprovemoney lots for tenementto otherfrom such salesthe
proceedsexpenditure in theof the of such salespurposes” authorizes the

thereon;by building tenements or executorimprovement other lots theof
by 309,general permitted L., 17; lb.,may c. s.investments P.make the

290, s. 22.c.

Imogeneby of the will ofthe executorPetition, for instruction
E. Barnes.

estate,ofthe net income the residue of herdevisedtestatrixThe
executor,named as with remaindernephew shewhomlife, to herfor

him, to de-otherwise theanyif shall survivechildrento hisover
homestead, dwellingof twoconsisted thereal estateHerfendants.

and aunimproved parcel of about seven acreslots, anandhouses
hadlast named tract been“circus lot.” Theas thetract known

realty.larger part ofthe thebuilding and wasfor lotsplatted
E. S.give“I the said Fredprovision:thewill containedThe

homestead,land, including andof notto sell lotsrightBarnes, the
buildingsbyimproveto other lotssuchmoney from salestheuse

purposes.”tenementfor
uponrights grantedhere are bestowedthethatIt is conceded

given,authoritytheActing underas trustee.capacityin hisBarnes
conveyed dwellingof the houses andoneandhas soldthe executor

ground. He nowlots of the circusplattedtheofparts threeof
portions ofand further theunimproved landtheselltodesires

advantagehe to be for theproposed deemssalesground; whichcircus
all interested.partiesof

power, rightas andto thefor instructionsprayspetitionThe
quoted clause.authority by theconferred
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by que, J., upon exceptionsTransferred Bur the of the defendant
rulings questionschurch to and refusal to rule. The raised,of law

upon argument, sufficientlyso far as insisted in appear opinion.in the

(byJesse M. Barton orally),brief and petitioner.for the

(byFrancis Johnston brief and orally),W. for the defendant
church.

Snow, J. ofThe contention the defendant is expressthat the
authority given the executor to sell real (1)estate is limited to the

in platted parcel,sale of lots lot,”the known as the “circus and
(2) proceedsto such sales when the solelyare to be inused improving

lotsother therein.
upon premiseThis construction is based an essential that the

“lots,”word which twice appears, in each instancewas used in the
restricted sense of town or building capablelots. As tracts of im-

byprovement building contextually byare indicated the use of the
word in position, byits second and it appearsas evidence aliunde

planthat a had ground,been made of the circus and that this was
only adapted buildingthe tract to purposes, it is reasoned that,

therefore, testatrix, bythe word inthe “lots” such positionsecond
least,at must have had plattedexclusive reference to the portions

tract;of that and that is unlikelyit that the word was used earlier
paragraphin athe same in different sense.

a appearsThe rule that when word more than in a will,once it
presumed alwaysis to have been used in (Hallthe same sense v.

Hall, 275,27 N. H. 288; Smart,Mathes v. N. 438, 442)51 H. affords
no more than an inference fact, yieldof which superiormust to

contrary byaproof of intent disclosed the whole context. Mathes
Smart, Edgerly Barker,v. v.supra; N. H. 434,66 450. If it be con-

employedceded that wordthe was in its limited sense in the second
instance, convincing proof that no such limitation impliedlywas
intended in earlier inits use is found qualifyingthe words “not
including necessaryIt is ahomestead.” that phraseinference the

qualified employed“lots of land” thus in awas which, exceptsense
expressfor its exclusion, would have embraced the homestead. The

adoption of the defendant’s construction meaninglesswould render
including homestead,”the words “not in face presumptionof the

everymeaning bythat some was intended (Millerword used v.
Lamprey, 377),N. and376, contrary68 H. to the familiar rule that
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and clause. Halleverytopracticable wordgiven ifeffect must be
489,H. DennettDrew, 494;28 N.Drew v.275, 287;H.Hall,v. 27 N.

partsthat all of thepresumptionThe499, 501.Dennett, N. H.v. 43
whole,operativeand forbidsa consistentto formintendedwill were

would, aany capableclause of reasonableannulimplications that
ForestSanborn, 631, 644;N. H. v.62v.interpretation. Sanborn

357,H. 361.Jackson, 56 N.
ordinary popular significationandtheiraccording toUsing the words

(Pe­ Sanborn,107, 110;H. Sanborn v.Mathes, 49 N.v.rkins
137)133,H. the testatrixBrierley, 81 N.Brierleysupra, 643; v.

express exclusion of theland.” Theofseized of five “lotswas
It followsof the other four.inclusionimpliedis anhomestead

by the word “lots”may been intendedmeaning havethat whatever
that the testatrix intendedconsideredemployed, it must beas later

powerthe to sell allexecutor withto invest herby its earlier use
realty except the homestead.of her

onlysales are authorized whenthatdefendant’s contentionThe
improvements of other lotsin thebe investedproceedsthe are to
“and,” connecting pro-thethe wordupon claim thatis based the

relating to the investment of theand thatauthorizing salesvision
that, therefore,and thesense”conjunctiveused “in itsproceeds, is

interdependent. Aninvesting were to beselling andoperations of
presentimprovementsand wouldsalesundertaking to coordinate

improbableit thatas to renderadministrationdifficulties ofsuch
interpreta-anintended unless suchwasa restriction on salessuch

339,Ingalls, 74 N. H. 342.Harris v.necessarya inference.tion is
angrants unconditionalappropriatelylanguage quite asAs the

exercise,upon its the formera limitationpowera withpower as
byinterpretation is confirmedThisadopted.must beconstruction

tract, in which deceased ownedthe circusfact thatthe conceded
only passing by theinterest, the one willwasonly an undivided

Nothingbuilding purposes.by for tenementimprovementcapable of
findinga thatjustifywould theexplicit directionof the mostshort

pro-limit the investment of theexecutor tointended hertestatrix
inbuilding upontenements lots whichexclusively inof salesceeds

enterprise,ininterest,hall' whichonly an undividedheldher estate
dependent uponexecutor would behad, thepartitionunless was first

by in hispurchaseThe the executoraconcurrence of coowner.the
the coowner does not affectthe interest ofcapacity ofindividual

the testatrix.intention ofquestion expressedof thethe
inprovision questiontheaccordingly advised thatThe executor is
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poweris a and anot direction; power maythat under the he sell
any of the lands in residuary clause,devised the except the home-
stead, mayand proceedsinvest the of such in im-sales either the
provement byof other lots the buildingsconstruction of for tenement
purposes; mayor he invest in the provided by L.,manner P.statute.
c. 309, 17;s. c. 290, s. 22. maytheWhether homestead be undersold
license, L.,under P. c. 309, 13,s. is a question presentednot and it has
not been considered. It is that plaintiff’s requestsunderstood the for
instruction, and the exceptions, bydefendant’s not covered this
advice, waived, theyare and have not been considered.

discharged.Case
All concurred.

Sullivan,
4,Jan. 1927.

Henry Harlow v. Mamie Leclair.

Upon plaintiffa motion for a nonsuit the is entitled to have the case considered
upon interpretationthat of the him;evidence which is most favorable to but

will advantagehe be allowed on such motion to take of the contradiction of
testimony onlyhis own honestywhere the are consistent withcircumstances

good part.and faith on his
party years unimpaired mentalityIf a of mature and understandinglytestifies

definitely knowledge,and. as to matters within his willhe not be allowed to
judgment upon finding perjuredobtain a based a that he has himself.

any part agreementWhere of the consideration of a contract is an to commit a
crime no partiesaction can be maintained thereon but the will be inleft

quo.statu

Assumpsit, upon counts;the common in addition to which the
plaintiff followingfiled specification:the

“Specification
plaintiffThe seeks to recover the full amount due him for his
in Sedan,■interest one-Chevrolet model,1924 2F. 58637,No. which

he and the defendant in common,owned and this suit is to recover
the therein, wit,value of his interest to eighteenFive hundred and

($518.00),Dollars with interest from the date of writ,the which
him.”promised paysaid defendant to

byTrial jury. plaintiff’sAt the close of the evidence the de-
fendant for a upon groundmoved nonsuit the that “if there was


