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He was a man of years;mature no claim was made that didhe not
averagehave intelligence; clearlyhe testified unequivocallyand to

a peculiarlyfact within knowledge, e.,his own i. his forinducement
advancing money to the defendant. An examination of the record

to the probabilityleads conclusion that in all bythe facts stated
him If they not,were true. are he must have deliberately perjured

In byhimself. either event said,he is bound what he anyand
possible discrepancy testimonybetween his and that of the defendant

Readingis immaterial. between the plaintiff’s testimony,lines of the
easyit is to see that theythe effect of his admissions as were made

mayon the witness stand have been even more conclusive than the
languagemere of the record would indicate. There was no error in

rulingthe of the presiding justice.
Exceptions overruled.

All concurred.

Rockingham,
1, 1927.Feb.

F. Summerfield,William Adm’r, v. Albert S. Wetherell.

negligently causingIn case for the death of'a child while a foot-traveler at an
plaintiffintersection of producestreets the is not bound to direct evidence

pursued byof the negligencecourse childthe from which the of the defendant
inferred;could be both his negligence maycourse and the defendant’s be

fairlyfound where deducible from the circumstances.
Where a collision between a motor andvehicle a foot-traveler occurs at an

intersection of tendingstreets and isthere no evidence to establish that the
legallystreets been twentyhave laid out in years, provisionsor use for the of

regulatingthe motor operatorsvehicle law the conduct of of such vehicles
inapplicable applies.are and the common law

Case, negligentlyfor causing the plaintiff’sdeath of the intestate
by striking him with an automobile. Trial by ajury, with view of
the scene of the accident; and a verdict plaintiff.for the Trans-

by Burque, J.,ferred on the exceptionsdefendant’s to the denial of
his motions for a nonsuit aand directed verdict. appearThe facts

opinion.in the

H. Sleeper (byWilliam brief and orally), plaintiff.for the

(Mr.Doyle & Doyle, Shute & Shute Paul DoyleJ. orally), for the
defendant.

33vol. lxxxii.
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at aSnow, Exeter, runningJ. The accident on streetoccurred
aFront, point opposite southerlyand known as at andeast west

by afifty triangular grass plot junctiona formed ofof foot said
northeasterlyinstreet,with leads off Front astreet Winter which

direction, by connecting wayaand on the east. A thirdnarrow
forty-sevenstreet, Carroll,in known onwidth,feet as enters Front
southwesterly immediately of apexa direction west the of thefrom

plot.grass
boy years residinga ofplaintiff’s age,intestate seven onThe was

a situated on streetstreet. He attended school Winter aboutCarroll
northeasterlyfiftyand feet the corner of Carroll.hundred fromfour

by street, crossingfrom Winteraccustomed to return schoolHe was
grass plot and Front to Carroll.the.

congestedand ajunctionat near their constituteThe three streets
village. Proulx, the of the de-of Exeter driversectionresidential

Exeter,car, a and as a witnesswas resident offendent’s Chevrolet
afamiliarity its streets. The accident occurred onwithdisclosed

three-thirty afternoon,and inday, four o’clock theschool between
might returningtoexpectedchildren bethe hour when school be

presence uponthe ofThe disclosed the sidewalkhome. evidence
Carroll, accident,at the time the of at leaststreet ofFront near

other children.five
accident, proceedingthe was east-Proulx, only eyewitness ofthe

street, driving partthe car a of a continuousupon aserly Front
consumption gasolineof andfive-day the oil. He firstrun to test

mudguard impact.boy righthis at the instant ofin front ofsaw the
ato show that there was dent orplaintiff’sThe evidence tended

deep,ofseven-eighthsand an inch in the surfacedepression, one
mudguard,of which was constructed offorward end theof the

steel,” guard “tipped some,”that the was backgauge sheet“sixteen
slightly There marks onfastening to the car cracked. wereand its

back, principally,knees and on hisboy’s at or below thelegsthe
tipcould be inferred the of the mud-however, hip,on where ithis

entirely in.The back of his head was crushedstruck him.guard
bycollision, indicated onplace of the as the bloodThe immediate

body, pointof the at a on theby positionthe wasground, andthe
twenty-six edge grass,from the of andinches theroadbed about

easterlyforty-fiveand feet of the northeastthirty-fivebetween
nearlypoint was on a line drawnof Carroll street. Thiscorner

easterly upon andof sidewalks Winterthe termini thebetween
boy’sfound, approximately on the cus-Carroll, it could beand,
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bodyreturning layfrom school. Thetomary of whentravelcourse
grass,the or onroadbed close to theedge of traveledthe theon

grass.edge of the
southerly aFront has variablethe side ofuponThe sidewalk

feet, fromseparatedand thefour and isbetween threewidth of
strip Alongby grassa six wide.of about feetpart the streettraveled

sidewalk, telephone'poleare a a andstrip, tree,thegrass next tothe
easterly named,from in orderCarroll thetree,a distantsecond
eighty, eighty-fiveand feet.fifty-five,approximately

conflicting.speed of the car Proulxas to the wasThe evidence
fifteen This waspertwelve to milesit at from hour.estimated

traveling ainby a for the defendant who waswitnessconfirmed
passeddirection, heoppositethe and who testifiedFord car in

a forhand,On the other thewitnessProulx at Carroll street.
at pointthe defendant’s car a severalobserved whenplaintiff, who

“extremelygoingtestified that the car wasaway,hundred feet
passeda remark,matter of itfast that it was and thatfast” —so

could not read the side ofuponthat she the lettersquickly,her so
test aboutadvertising the run. Another witness wascar whothe

comingof street carfeet Carroll observed thehundred westone
uponnot thethat did slacken its until it ran“very fast,” speedit

a squeakingwas loud the brakesboy, and that there noise when
applied.were

dry. putProulx hiswas testified that haveThe roadbed he must
immediately he struck the boy, and stoppedbrakes -on that he

plaintiff’sThehundred feet. evidence towithin one tended show
by actualthat this distance measurement was andone hundred

thirty-five that,There was evidence pointfeet. a be-beginning at
feeteighteen past pointand thefifteen collision,tween of the roadbed

draggedone wheel for aboutshowed that fifteen and that fromfeet,
both ofpoint uponwheels sides the adraggedthat car had for dis-

anninety experiencedProulx wastance of feet. operator and testified
working right.all plaintiffthat his brakes were hadThe hadwho

experience in operating automobiles,considerable atestified that
traveling andcar, between twelve per uponfifteen amiles hour

stopped by applicationthedry road, could be in goodof brakes
toten twelve feet anycondition within “without wheel-sliding”;

experience, havingthat, his infrom mind the distance traveled with
application byindicatedthe brake the marks of the car on the

weight androadbed, load,and its the defendant must have been
theat the time brakesproceeding, were atapplied, fortythe rate of
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proximitysubmitted evidence that theThe defendantpermiles hour.
in aaccelerator Chevrolet car were suchand thepedalbrakeof the

accident, appliedof the havemight, in the excitementdriverthat the
makingno of such aProulx had recollectionlatter.his foot to the

misapplication.
any the named streets had beenthat ofno evidenceAs there was

inby statute, or had use forbeenprescribedmodelaid out-in the
provisions of motor vehicle74, 1),s. the thetwenty (P. L., c.years

1, Latham,s. cl. xxv. Dow v. 80L., 99,P. c.apply.notstatutes do
must be underpartiesthe determinedrights of492,H. 496. TheN.

negligence.ofcommon lavrof thegeneral principlesthe
to establishplaintiffthe failedthatcontendsThe defendant

proximate cause of thewas thenegligence(1) defendant’sthat the
was cause of his(2) injurysuch thethatandinjurydeceased’s

death.
that,first contention is sinceof the defendant’s1. The substance

impact, and there is noof asonly at the instantboy was seenthe
that thecame, conjectureit is mereheevidence whencedirect
accident,anythinghad to do with thecaroperating themanner of

it;driver have avoidedby the coulddue carethe exercise ofor that
dodgedboythe from behindsuppose thattoit is as reasonablethat

appeared approachingit wasa whichFord, or teampassingthe
that cametree,a as to conclude hebehindeast, fromfrom the or

inbeen discoveredcould havepresencehisa wherefrom direction
words,in that the evi­accident; othertheavoidedseason to have

asequally possible theories toor morea of twopresents casedence
guess. Reliance ispermittednot toarejuryof thethe truth which

485, 486,N. H. and cases thereMerrill, 77v.upon Dingmanplaced
distinguishable from the instant case.clearly'cited, all areof which

appearsposition to bedefendant’ssay that theIt tois sufficient
assumption plaintiffthat the waserroneousupon thepredicated

bypursued boycourse theof theevidenceproduce directbound to
could be inferred. On theby Proulxof carea wantfrom which

inference, fairlyanas de­may be establishedcontrary, this fact
Gahaganin evidence. v. Rail­provedducible, circumstancesfrom

285,N. H.Railroad,v. 69 290.Deschenes441, 444;road, N. H.70
supporting facts,. tending to show theevidenceThere was direct

returningwere froma time childrenathappenedthat the accident
boy’sin the line of theapproximatelyplace wasthat theschool;

upon hipsthe back orstruckthat he wastravel;ofhabitual course
easterlyand was thrownautomobileof the,by right mudguardthe
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the travel of the machine.southerlya from the line ofand little
afforded for an infer-and a basisconjecturalThese facts are not

crossing Frontboy, collision,at time of the wasence that the the
Proulx,of Winter. There was thatstreet the direction evidencefrom

excepthis for theapproach,for hundred feet ofthe last several
street,an Fronttraffic, uninterruptedhad view ofobstructions of

thoughgrass approach from Winter street. Evenplotthe and the
that the Fordgave weight to the defendant’s evidencejurythe full

tostreet,Carroll its obstructioncar atcrossed the defendant’s
momentary. At the time of thelimited andProulx’s vision was

team,upon the street was the whichcollision, onlythe vehicleother
anynot inpoint of collision and could eventhad not reached the

convergenceHaving in mind theview.have obstructed the driver’s
day andthoroughfares, the of thehourthickly populatedof three

streets, abundantupon the there waspresence of school children
drivingthat atit found Proulx wasevidence from which could be

speed. this,If the believednegligent jurya and rate ofreckless
fromplace of the accident Winterboy approachedand thethat the

Front, they maygrass plot and across havestreet of theby way
usingnotwithstanding passing Ford,the the driverthat,found

boythe before the instantcare, have discoveredreasonable would
striking him; andin to have thatimpact, and season avoidedof

speed,result of such excessive combined withthethe accident was
keep properafailure to lookout.negligenta

aboy may from behind treethat the have comesuggestionThe
solelysoutherly appears to basedFront street beupon side ofthe

presencehis in front of the machine wasfact thatupon the claimed
found, however, thatthe If itfor on evidence. wereunaccounted

place collision,the it would not neces-boy approached ofthusthe
to an unavoidable accident.his was duesarily injurythatfollow

southeasterlyshow that nearest tree wastends to theevidenceThe
twentyandcollision, a distance of between twelveofpointof the

plain uninterruptedin andspace was theThe intermediatefeet.
placetwo hundred feet ofafter he came withinof the driverview
that,it could be foundhypothesis,even on thisimpact. that,Soof

lookout,speedin matter andordinary the ofby of carethe exercise
boy’s presence in to havethe seasonhave discoveredhe would

accident.theaverted
that was no evidence fromcontention there2. defendant’sThe

boyinjury to the from the collisionbe found that thewhich it could
Therequiresdeath little consideration. evi-of hiswas the cause
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by impact mudguarddence that his head ofwas crushed the of the_
sufficiency athe defendant’s car is uncontradicted. The of such

produce knowledge.wound to a Thatdeath is matter of common
mayit was the cause of death be in of evidenceinferred the absence

any Larochelle, 433,of other cause. Boucher v. H. Craw­434;74 N.
Railroad, 29,v. 76 N. H. 30.ford

Exceptions overruled.
All concurred.

Rockingham,
1,Feb. 1927.

Mannion,v. M. Jr.State Thomas

depend upon objectsphotographsWhether does not whether theare admissible
byportrayed photographer words,in incould be described the but whether

judgment descriptionthe of the trial court he can make his clearer and more
helpful by pictures.such

questions tendingphotographsThe should be excluded as to excitewhether
sufficientlypassion prejudice, repre-and and whether identified as a correct

subject,sentation of are for the trial court.the
objectionablequestion propounded by assumingA a isthe court to witness not as

attempt repeat pre-matters not in court did not toevidence where the the
onlyvious evidence with exactness but endeavored to direct the witness’

attention thereto.
veryTestimony person downcast; thoughtIthat a “looked he must be out of

unobjectionable.work” is
may presiding justice.be carried is forThe extent to which cross-examination the

by cityA statement to the effect that the evidence of a marshalthe trial court
bad faith wason cross-examination did not tend to show not error where

merelythe indicative of his interest in the cause ofevidence was the state
accompanied ruling excluding furtherand the statement a cross-examination

ground.on that
general exception granting party privilege cross-examiningA the ofto to a his

surprise presents questiongroundown witness the of no of law. Cross-on
testimonysupposed discrepancies between the atexamination as to the trial

previousstenographic reportand a of his statement shown to the witness at
objectionable ground reportthat suchthe trial is not on the had been.not

regularly inintroduced evidence.
justicequestion by presiding exceptionableA is notto a witness the on the

justice witness,ground didthe disclosed he not believe thethat the manner of
disregard anyjury subsequently supposedtowhere the directed viewswere

anyjustice hadof that the witness not made inconsistent state-the and told
ments.

pathologist person’sopinions aThe and of a that neck had been cutof a chemist
properlyby right” were admitted where the triala razor the left to the“from


