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(Messrs.Murchie & Murchie Robert C. Murchie and Alexander
fororally), plaintiff.Murchie the

Donovan,Upton, JosephRobert C. and Lucier & (Mr.W. Lucier
Upton orally), the defendant.for

Allen, plaintiff’s position that anJ. The she was invitee ratherf
a trespasser upheld.than is not belicensee or to mightWhatever

managerifbe the situation the had beendefendant’s the owner of
authorityhis asproperty business, managerthe and included no

right relatingto andthingsdo not incidental to the business. The
by scopewas not acts withindefendant bound not the of realhis or

apparent agency.
authority, there is noAs to his actual evidence that had anyhe

implied.beyond position managerwhat As to this,his as rep-while
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concerningto mattersonly respectinresenting owner, he did sothe
only authorityconveyedmillof thebusiness, managementthe and

ordinary manner. He was nota andcarry in usualto on the business
agent ingeneralamanager he wasego. asthe owner’s alter While

agent to use theowner’snot thebusiness, he wasthe conduct of the
foreign to theoutside orpurposesproperty its use forpermitor

himdirection, gaveitwhileandauthority of controlbusiness. His
of thepromotioninpurposestopropertyrightthe to devote the

uses andit to theright to devoteon, gave him nobusiness carried
impliedexpress instructionsofpurposes And the absenceof others.

out-subjectthe wassubject, sincediscretionary authorityno on the
Authority act“to withoutthe mill.scope ofside the of the business

ofrelating to the businessall mattersqualification inrestriction or
178)177, does not82 N. H.principal” (Schwartz Company,v.his
appeared,far as therelating business. Socover matters not to the

“ the business ortendency to forwardplaintiff’s have novisit could
Company,v. 206Norrispromote of the defendant.”the interests

58,Mass. 61.
knowledgechargeable withmay bethat it“The fact defendant][the

and were sufferedupon premises,thestrangers frequentlythat came
[byis not sufficientobjection,actual itself]to remain there without

by defendant toauthorized thecamp wasevidence that the boss
guest,a to hislandownercharge legal responsibility ofit with the

anycamp, benefit or ad-by the not forinviting his friends to come to
business, simply enjoy-but for theirin itsvantage to the defendant

116,Company, 74 N. H. 119. “WhileHobbs v.pleasure.”ment or
authority a visitorhad to invitethat the menit could not be found

work, or because thechargein of thepositionstheirbecause of
directly promote the defendant’swouldpresence of such invitee

authority from thethey had suchbusiness, it be found thatcould
athere maintain for themundertook tofact that the defendant

73,Company, N. H. 81.Hobbs v. 75place of abode.”
mutualityof a ofwas evidenceclaim that thereplaintiff’sThe

testimonymanager’s that hisinparties theinterest between the
friendlymaintaininterest togiven out ofto the visit wasconsent

by record,supportedis not thepeople of Franklinrelations with the
admitting, denied thatmanager, instead ofthat thewhich shows

suggestedit isin his mind at the time. Whilean interest wassuch
yet depositionif thedeposition,in asuch an admissionthat he made

at the trial butpositive evidence itsconstrued, it was notcan be so
testimony. Lydston Company,v.destroy hismerely towaseffect
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73, 74;H.Company, N.Hobbs v. 7523, cited;and casesH.75 N.
shows, infarH. as the evidenceCompany, 82 N. 543. SoDuval v.
therefor,arrangementsandthe studentsto the visit ofhis consent

edu-solely public-schoolthe cause ofto assistmanager actedthe
cation.

authority, it is said“Whenmanager’s apparenttheRespecting
au-agent expresslywas notby an act hisis boundprincipalthat a
au-hisapparent scopethe ofit withindo, because wasthorized to

held outprincipalis one thethat the actby it is intendedthority,
527,Saunders, H.authority Atto v. 77 N.to do.havingasagentthe

so con-principalthat the has eithershort, by intendedIn it is529.
thatright to believegive partiesthird theas toducted his business

do, or thatagenthis tohe has authorizedquestionin is onethe act
Davi-do.”are-accustomed toin that line of businessagentsit is one

Parks, 262,N. H. 263.son v. 79
may be found.authority not hereapparentUnder this definition

manager orcustom for thepracticea orno evidence ofThere was
to the mill for reasonspersons visitgeneralin to inviteagentsmillfor

any commonless is thereits business. Stillwithnot connected
therefore, gavemill,Management of theeffect.knowledge to such

Chargean clinic.the mill educationalright to makeostensibleno
naturallybusiness would notwith theproperty in connectionof the

not socharge purposesits forreasonably infer thatlead one toor
manager. nothingwasThereentrusted to thehad beenconnected

in the limitationchargea and control excess ofreasonably indicating
business, apparentthe and theauthority by scope ofimplied theof

beyond scope.its actualnothingbusiness indicatedscope of the
was evidenceunnecessary consider whether theretoIt is therefore

found, hadmightanstanding as beplaintiff’sthefrom which invitee
purposes ofauthority invite her for themanager given tothe been

impliedan “invitationhere thatvisit, whether it is the lawher or
with thatonly on business connectedto those who comeextends

placethe isthe transaction of whichplace,at and forcarried on the
Dill, 426, 428.v. 156 Mass.intended.” Plummerapparently

trespassera or licen-invitee, plaintiff was eitherbeing an the[Not
havingthat visitors noin record to shownothingThere is thesee.
presump-There is nopermittedmill entrance.business with the were
chargingany customthey is there evidence oftion that were. Nor

might be im-acquiescencenotice from whichthe defendant with
whollyplaintiffthe to enter restedplied rightand found. The of

already appears,her. As hemanager’s authority to admiton the



5

invite, heauthority toLackingauthority to invite.was without
notIt wasinvitation.authority permitto withoutlackedalso
theto authorizecharge the businessapparentor ofhis realwithin

that ofconnected withstrangers having no businessadmission of
resulting.therefromexpose to the liabilitiesand the ownerthe mill

of thethe conductnecessary reasonably toor incidentalIt was not
might beothersbusiness, from whichand there was no evidence

right so to understand.givento have been thefound
authorityimplied apparentormanager express,had notheSince

solelypurposesmill forto enter thepermitto or visitorseither invite
•'trespasser.aplaintiffthe wasown, it thattheir follows

chargeablewasif the defendantIt then to be consideredremains
rights of a knownthegive herpresence,her so as towith notice of

agent’swith hischargedprincipal"... is nottrespasser. the
the latter’sunlessparticulara transactionknowledge regarding

employment.”hisscopethe ofrespectacts in to it were within
355,H. 356.Hayes,v. 74 N.Warren

anof automobile217, the ownerFuller, 79 N. H.In Dearborn v.
of it to aoperationnegligentfor his driver’swas held not liable

Onauthority to ride.invitedwithoutpassenger whom the driver
presencepassenger’sknowledge of thethat the driver’sthe claim

agent actsthe“whenchargeable owner,the the court said:was to
prin-tochargeable hisis notway knowledge parton hisin this dual

Director-General, 80in Ellsmore v.followedcipal.” The case was
H. 100.N.

in dis-actedagent or servantin of these cases theWhile both
absencereceiving passenger, theexpress in thean ruleobedience of
v. Com-change situation. Wilkinsona here does not theof such rule

managerbeing lacking, theAuthority whatpany, N. H.79 335.
placedplaintiff wasaffair. Thehis not the defendant’sdid was and
insafety, not theandcharge respectin in to herby teacher hisher

defendant’s.
for thethrough mill actedgroup thepilotThe who conducted the

informa-gained noin his The defendantmanager place.and stood
pilot.to thecharge from himselfmanager’sfrom the transfertion of

personalcarry manager’sthemerely to outthe did waspilotWhat
inspection.on their tour ofundertaking guidedthe studentsto have
broke hadin the needleoperator of the machine whichBut[the

presenceof herHe awarenothing plaintiff’sto do with the visit. was
starting theAnd if inthat defendant.knowledgeand his was of the

it, could befailing it she stood near hestopor in to whilemachine
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found at negligent conduct, negligencefault for charge­his would be
able to duty providethe defendant. was no safeWhile there to

her, dutyconditions for a negligentthere to refrainwas from con­
her aduct towards as trespasser. Railroad,known Davis v. 70 N. H.

519; Myers Railroad,v. 175; Company,72 N. H. Hobbs H.v. 75 N.
73; Nappi Railway, 261; Director-General,v. H.78 N. Ellsmore v.
supra.]

generallyAs expressed, negligentthe defendant forwas liable
acts of intervening plaintiff’safter presenceforce the became known.

Company,Buck v. 257,69 H. aN. the continuance of force al-[In
operationin trespasser’s presencewhen the became knownready

¡was intervention,held not to be but the limitation has since become
and the test of distinction between static andconditions'¡broadened,

ildynamic party’s control,acts within the as expressed McCaffreyin v.
Company, 45, 55,80 N. H. defines the law as here innow force.
Negative stopin afailing mayconduct to force in operationactive
be aas careless astrespasser positivetowards in puttingconduct
such a operation.force into to anNot shut off electric current in
a broken wire trespassingabout which are playingchildren seen to be
may negligentbe as as on ato turn current under such condi-
tions. mayInaction as well as action negligence,be and interven-
tion sequencerelates to in time rather than physical aspectsthe of

duty beingconduct. The established,of care appliesit to conduct
of omission logicalas as conformitywell of commission in with the
principle that relationships requirementdetermine the as aswell
the standard of care. Required taketo into account a known tres-
passer’s presence, may carelesslyone not cause force to be exerted
against byhim either passiveactive or conduct.

It is legal importanceoftherefore no whether the allegedtester’s
negligence in starting upwas the machine or in continuing to run
it after he presence personslearned of the of near it. theAnd in-
quiry is ordinarywhether there is evidence that an inman bis place
would either stoppedhave or started the machine. As he had no

knowledgeactual appreciation danger,and inquiryof the resolves
itself questioninto the whether there a dutywas evidence of to
anticipate it.

It in plaintiffwas evidence that bythe piecewas struck a of a
broken needle which flewfrom the asmachine the result of the break'.
Argument athat such conjecturalis disregardsconclusion jury’sthe
province in accepting and rejecting plaintiffevidence. If the was
injured by a fragment a needle,of wire the jury might find that the
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another kind ofittestimony that wasin hismistakenwastester
aother kind offrom suchbroke, injuryif the wasthat andneedle

finding.awith suchtestimony was consistentneedle, his
theirWhilesteel.made of softin use werenormalThe needles

beto ex-slight variation wasvaried, only aelasticityandtexture
Asthem.easy and twisttoquality made it bendTheirpected.

hence less tend-andless tensionthere washard steelcompared with
needles wereTheit broke.snap flyand whenency a tofor needle

part ofcylinder the lowera verticalsurface ofgroovesin on theset
machine wasthecylinder.a Whenby camenclosedwhich was

moving upthe needlescylinder withrunning, revolvedthe needle
of thebuttsprojectingthegrooves and withand in theirdown

cylinder.camstriking of thethe camsendsneedles at their lower
cams, andstriking theinin their buttsbroke, usuallyNeedles often

grooves. In the formerplay in theupin their and downsometimes
thatforceof verticalways, applicationit theway, if in both wasnot

overcoming the resistance.staticbreak, in itsdirectly caused the
arevolving atwascylinder whenthe needlespeedThe ofsurface
atrajectory ofhour, and normalan therate less than four miles

machine. Itthefeet offragment end within twobroken would
causing a tend-aof needlerequire a in the steelwould tension

gomake itfragment impulse toency a additionalspring, giveto to
a that brokein buttslight needlefarther. tension would beSuch

in the shaftthe wascam,a be more breakstrikingin and would when
a brokenby fragmenta fromplaintiff was struckof the needle. The

butt.
facing its backplaintiffthe stoodwatched the machineAs she

rows ofit and in an aisle twoside about four feet from between
as the and others had occasion withouthelpmachines and used

pro-wasrunningto the of the machine. While there morereference
on the side offlying partsfrom the of a needle fronttection broken

onlyoperator worked, protectionthe machine where the the was
againstundesigned precautionsapartial guard.and as Nowas

injury operator persons using in whicheither to or to the aislethe
inplaintiff taken,the and like onestood were ever machines the

question years.had in for abeen constant use number of
anyplaintiff’sAside the no ofinjuryfrom there was evidence

of a as theparts flyingoccurrence broken needle for such distance
fly,plaintiff from partsstood the machine. broken wouldWhile

they usually barelydropped on the bed of the machine or flew over
edge appreciable beyond plaintiff’sits it. claimto no distance The
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parts fly bythat likely anywere toto distance is borne out thenot
anyevidence. The most that witness testified was that he could

they flytell farnot how awould and that distance of four feet would
be “most unusual.”

operatorThe many yearshad experiencetestified that he had of
in testing machines,similar was familiar with details theirthe of

operation, any tendencyconstruction and knowledgehad no ofof
partsthe a fly beyond rangeof broken toneedle the of machinethe

itself, parts flew, onlyand proximitywhile in than normalcloser his
position running byin the machine had he been struck them.

testimony mightWhile this discredited,be no con-there was
flicting mightevidence findingsfrom which with it beinconsistent
made. rejectionThe of evidence authorizes inferences incon-no
sistent in them,with it of supportthe absence other evidence to and
does not supply the of otherneed evidence.therefor. The discredit

testimonyof the only negativewould therefore force wouldhave and
leave an absence of mightevidence from which no b'einferences
drawn.

Upon the negligentevidence it cannot be found that wasthe tester
in foreseeingnot quality likelythat a needle of normal was breakto
and a part fly enough plaintiff.of it far to hit and injure the There

nothingis to show that he knew or ashould have known of such
tendency. part dutyIt was of his provideno or work conditionsto

safety,of responsible layoutand he was fornot the of the machines
with any experi-reference thereto. He was hadnot shown to have
ence or plaintiffoccasion to lead him to think the in dangerwas
with the running.machine The flyingevidence showed no of broken
parts any appreciable beyondto machine,distance andthe the
calculated limit of give expectationtwo feet would no reasonable

aof distance twice far for inas the needles normal use. While he
knew that was in a quality,there some tension needle of normal no
reason expecting applicationor occasion for his that on the of the
vertical piece might flyforce a-broken as far as four feet horizon-
tally is shown.

injury although resultingThe from the conduct of intervention
indoes not tend show that negligent.itself to such conduct was A

proximate issues,result and a areforeseeable result distinct and the
former Company,does not establish the latter. Derosier v. N. H.81
451, 462, Foresight what may happen463. of is to be judged, not
by byhappen, beingwhat does a happeningbut there of itschance
sufficiently generalthat men in in placeserious the actor’s would
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268, 276,H. The82 N. 277.Tullgren Company,v.guard against it.
lacking.a herechance isevidence of such

anyofhave knownthat the tester .shouldbeing no evidenceThere
forcibly to causeflying far and so asparts sobrokenlikelihood of

protectiveforreceived, sufficient to callplaintiffasinjurysuch an the
starting machine, there isstoppingor thepart in notaction on his

ordinary man into anit have occurrednothing to that wouldshow
him runplaintiff to thedangerousit to the forplacehis wasthat

dangerno accidentcare, general“There was ofto hismachine. As
manyresult ofhappening injuriouswas but oneof the onewhich

Company,followed.” Dionne v.mightor which haveeven several
foresight onlyanticipation called for17,H. 20. Reasonable76 N.

not have hadmight expected,be and the tester is shown toof what
mightrespecting dangerthe boknowledge or information assuch

foresight injurysuch an as occurred.to call for offound
quality butthat needle was not of normalclaim is made theNo

inexpectedwith for the variationclaim is made that allowancethe
quality might to be brittlequality expecteda normal beneedle of

injuryanbreaking as to cause suchenough flyto on with such force
foreseen.injuryas and that the have beenoccurred, hence should
that thedifficulty with claim is that is no evidenceThe the there

Only harder and morethus brittle. a needlenormal needles were
expected produceto suchin normal use would bebrittle than those

thatresult,a that there no evidenceplaintiffand the concedes is
any anAnd the that over-such a was used. waiver of claimneedle

dutyany precautionsa claim takehard needle was used bars of to
Chesleyaof needle. v.might happenfor what from the use such

263, Manning Railway, 404,80 H.Dunklee, 265;N. H. v. N.77
expert the werethe defendant’s testified that needles408. While

steel,” explaineda that the steel “wouldmade of “rather brittle he
“breakingand onbroke,bend first” before it thatconsiderable

expect aany brokenunder circumstances or conditions” he would not
part fly horizontally.than No fair construction ofto more two feet

import that a needletestimonyhis authorizes its as evidence normal
in anlikely -injurythat its break would be to result suchwas so brittle

plaintiffas the received.
only negligenceis for in thedefendant liable tester’sSince the

itintervention, negligencesuch relieves fromthe lack of evidence of
liability. theJudgment for defendant.

J., did theBranch, not sit: others concurred.


