
29

v. San-only.” SaltonstallThey of distribution“the modeindicate
public purpose,abequest is forAlthough theders, 446,11 Allen 471.

purpose not limitedthat iscarry outorganizations tothe ofselection
by the state.or controlledto those are ownedwhich

They are adviseda discretion.with wideThe trustees are vested
property or realpersonalthey may charitable usesthat fortransfer

by asthemproperly chosendirectly of institutionsanyto theestate
beneficiaries.

discharged.Case
All concurred.

Hillsborough,)
)April 5, 1927.

v. Harold J. Souther.McCarthy, Adm’x,Annie
Company.v. The MorrisSame
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Tuttle, Wyman (Mr. Wyman orally), plaintiff.& Starr for the
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orally), for the defendants.(Mr. McLaneMcLane & Davis

car-a directed verdictof the motion forAllen, J. The denial
negli-of the decedent’sruling that the evidencesubsidiarytheried

evidencecorrect. TherulingThis wasnot conclusive.gence was
to crossundertookfollowing facts. The decedentthetended to show

cross-a there was nothe other street whereto offrom one sidewalk
de-car thethirty and with the ofwalk, feet,a collideddistance of

asthe itat the center of streeton its left side aboutfendant Souther
starting decedentright. to cross thethe decedent’s Beforecame from

rods distant.car "some fifteenrightto his when the washad looked
were no otherheadlights on. ThereIt but the car’s werewas dark
gaitAt his it wouldapproachingin that direction.sightcars from

gavethe He noabout ten seconds to cross street.take the decedent
leaving theto traffic after sidewalk.attention

required to downUpon the Souther was slowapproaching decedent
11; L., 103,c.timely signal. (Laws 1921, 119,c. s. P.givehis car and

lightcar13). headlightshave on his withrequireds. He was toalso
119, (P.1921, L.,c.ahead. Laws s. 6visible at least two hundred feet

5). lights ahead103,c. standard the driver could sees. With such
taking,only along, of, the car wasnot but to each the course soside

give plentyas him of turn one side or the other to avoidto time to to
striking driving aanyone path,in if at reasonable andvisible his
proper a take account such viewspeed. speedAnd such would into

mightahead had.as be
rightstreet,cross the he had theWhen the decedent started to to

Quimbyrely driving Railroad,him. 79 N. H.on careful towards v.
“529, contrary,In theand cases cited. the absence of notice to one

act inperson presumingin that the other will accordancejustifiedis
negligenceis im-rights both;with the and duties and this not orof

200,prudence.” Lyman Railroad, N. H. thev. 66 203. With limited
necessarily negligenttrafficamount of taken into account it was not

decedent, to,for the if he first a testified to think thattook view as
might safely givinghe cross the street without further attention to

crossing wayintraffic. That it safe undertake the the helooked to
might found, carryingin under-negligencedid be and thus out the

conclusivelytaking ofis not shown. The the evidencesufficiency
negligence questioned, operationto show Souther’s and his ofis not

requires argument.the car as an the noeffective cause of collision
car,That ran into if is what he did,the decedent the side of the that

rather than that ran him athe car into is not decisive circumstance.
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pathIf the car in his and if he justifiedshould not have been was in
assuming be, crossingit would not his inattention while the street

negligent.would benot
required beinghe use due care in the watch,While was to on the

was, entirely different,same as their wereSouther situations and
each accordingly. dutywas to be Souther’s tojudged pedes-avoid

watchingrequired presencetrians him use care in for theirto and to
ready anybe part mightto meet careful conduct on their that be ex-

pected, dutyhad bewhile the decedent no to on the watch for cars
approach presence reasonablywhose was not be anticipated.or to

If required coming presenceanticipate car,not to the or of the he
was requirednot it until he learned dangerto look out for of the of

presence testimonyits approach.or The that he was not seen until
an conclusivelyinstant before the collision almost leads to the con-

pedestriansclusion that keptSouther no watch for at the iftime his
car proper headlights,had thatbut neither of them was on the watch

prove mightdoes at fault.not that both were Souther be and the
mightdecedent not.

byAll jurisdictionthe cases in this cited the indefendants which
injured person’s conclusivelythe heldinattention was careless are

railways.of accidents street The fact ap­on railroads or that an
proaching pathlocomotive or car on rails cannot veer itsfrom as a
motor abilityvehicle can makes a material difference in the of the
engineer an comparedor motorman to avoid accident as with the
opportunities vehicle,of the driver the and inof motor hence the care
required person in path beingof the their of on the watch for them.

“And Railroad,as is said in N. H. 120,123,Olsonv. 82 Since each case
depends upon peculiar (Bonninits own circumstances v. Railroad,
supra 559], 562; Railway,N. H. Bass v. 170, 172),70 N. H. per­[77

harmonyfect among scarcelyis expected.”the decisions to be
The excepteddefendants the into admission discretion aof wit-

ness’ speedestimate of the of the Souther car as she observed it when
the decedent started to cross the street. The witness had had some
experience in judging speed automobiles,the of and while it was lim-
ited only years old, inabilityand she was fifteen her an opin-to form
ion thereby conclusivelyof some value was disproved.not She had
occasion an opinion personalto form in her own interest to cross the

herself, having abilitystreet and some to observe and judge in such
matters, reasonably qualified giveshe was opinion.found to her And

onlywhen it is thatconsidered she was the witness of the accident
passenger,aside from Souther and his findingthe further involved
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mightopinionthe be of somein the of thatadmission the evidence
a one.help juryto the was also reasonable

opinionsof the ofexcepted the admissionThe defendants also to
expertsknowledge as that thegeneralwitnesses based on theirtwo

expertOne wasspeed at time the accident.goingcar was with the of
opinion fact thatan his on themechanic and he basedautomobile

handle of a doorthe broke theimpact car with the decedentof the
to theagainst. objectionAt the trial thewhich the decedent struck

the as much as thefinally juryevidence to be that knewwas stated
only fairlyopinion the one to beon the If the wassubject.witness

generala and knowl-and in matter of commondrawn was relation to
If itimmateriality. was other-edge, its was harmlessadmission of

Company, N. H.wise, Paquettein v. 79it was admissible discretion.
288, 290.

opinionsurgeona his from thewho formedThe other witness was
toObjection hisinjuries.and extent of the decedent’scharacter

assumptionsitground that based ontestimony was made on the was
studyA careful of theputin to him.quastionsnot included the

subsequentassumptions, histhat far as he made suchrecord shows so
sup-in toand there evidence the casetestimony disclosed them was

exception is overruled.port them. The
showing the amountthe admission of evidenceexceptionThe to

(P. L.,statutetheundertaker’s bill is also overruled. Sinceof the
ofto” the estate the12) “expensesthat occasioned302, providesc. s.

thatwas evidencedamage and since therean element ofdecedent are
competent. Davisby estate, the evidence waspaidthe bill thewas

bysuggestion that death not causedHerbert, 179. Thev. 78 N. H.
makeeventually occurred to neces-fault would havethe defendant’s

bycausedsary the fact that this death wasexpensethe does not meet
thereby occasioned. Theexpense wassuch fault and that the funeral

relieve one from hishappenan is to does notfact that event bound
happening.thestatutory being agency producingresponsibility thefor

charge that therespecificallytoException was to the refusaltaken
and the de-negligenceif of Southerliability the concurrentwas no
that if thejuryThe were instructedcaused the collision.cedent

the acci-to the cause ofnegligence or contributedlatter’s “caused
recovery. of thereferencesdent,” be no With otherthere could

intelligenceofit clear that men suchcharge taken into account seems
negli-it that the concurrentwould understand fromjurorsas have

recovery. requested instruction wasThegence parties barredof the
givensubstantially with sufficient fullness.
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excepted giveThe defendants to the refusal to ininstructions sub-
negligent partstance that oninattention the decedent’s while cross-

recoverying the barred andstreet that the fact that he had nothing
aexceptto control his own locomotion was material inconsideration

passing on his conduct.
acting requests specialFor on properly statingfor instructions the

evidence,applicableand to the the haslaw rule been established that
legal aprinciple governing fullythe case general“When is stated in

terms, it is not error of law for the court to uponrefuse instructions
its application particular requestedto evidence. The substance of the
charge given, ground exceptionit is no ofhaving been that it was not

arepeated, particular expressionor that form of was not used.”
Railroad, N. 271, requests71 H.Walker v. 273. “These for instruc-

substantiallybeing charge,included in the exceptiontions the to
requiredtheir denial cannot be sustained. The court was not to use

employed byspecific language the in requests.”the defendants their
Bethlehem, 78,H.Richmond v. 79 N. 80.

difficulties,presents application alwaysThe rule and its is not read-
ily generalthat a full inmade, for the reason statement terms of a
legal principle open questionthe aleaves of rule which is subsidiary

general Properand incidental to the one which is requestsstated.
specific applicablefor instructions which are to the evidence should
granted languagebe in some form of unless the instructions ob-are

viously implied charge,be from the rest of the and generalto whether
incover them must some be byinstructions measure determined the

particularand situation of thecircumstances case. “If technically
might general chargeit be said that the statement in the included

specific application of the law to thethe evidence in the case as
request, questioninexpressed remains,the the clearlywhether it ap-

jury requestedthat thepears the understood instruction was in sub-
theygiven and were authorized astance to return accordingly.verdict

requiresa chargefairness of trial that the shallThe inform the jury
application case,is in its towhat the law the when a proper request

Railway,is made.” Simoneau v. N. 363,therefor 78 H. 365. See
Company, 402,79 N. H.Bjork v. 406. requestalso Has the fairly

probablegiven the jury’s understanding,been to is the ques-essential
duty fully correctlyIt the court’s “totion. is and instruct the jury

applicable to the Railroad,as to the law case.” Burke v. 82 N. H.
350, 361.

analogous arises chargeAn situation when the although technically
apt or jury. questionis to confuse mislead thecorrect “The is what
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Railroad,language mightthe mean to Westv. 81 N. H.jurors.”used
522, granted, lb.,In532. cases a new trial is 532.such

made,If ifrequest specific exceptionno instructions is or isfor the
theyground misleading,not taken to instructions on the that are

correctinggive requestedthen the the or instruction is notfailure to
ground partyIf a issettingfor the verdict aside. silent and fails to

requests seasonablymake to errorshis or to call the court’s attention
give requestsopportunity grantingto of the or for thefor the correc-

subsequently claimingtion unfair-errors, estoppedof the he is from
Clough, 600; Sawyer,ness of 70 N. H. v.the trial. Matthewsv. Nadeau

70; Powers, 44, 47; Company,73 N. H. N. H. Oulettev.Janvrin v. 79
Gurdy, 211,H.112, 115, 116; 214;79 N. H. Saladino v. 80 N. Tuttle

Dodge, 304, principle,v. H. in80 N. 316. But this as stated Tuttle
Dodge, supra, 316, supplements abrogates generalv. thanrather the

exceptions.rule for the allowance of
requests propositionspresentedThe here correct of the law of

contributory negligence particularly applicable toand were the situa-
negligence gen-tion the evidence the court defineddisclosed. While

erally “everythingamongand stated other remarks that which would
naturally any upon humanhave influence whatever conduct should

consideration,” adopt incorporatebe taken into he did not or the
requests fairly theyin a way broughtsuch that it can be said were to
the jury’s attention.

bearing theyAs were material perti-on the decedent’s care and
questionnent. the decedent’s inattentionThe whether to traffic

crossing negligentwhile or not under the circumstances,the street was
important one,of an presentedwhich the fact he on foot wasthat was

clearly definitely.the and ofissue of his fault The fact inattention
at the time and contrast between travelers on foot andthe others

charge. principlewere in the governingnot adverted to the While
terms, fullygeneralthe issue was stated in it was not as stated as the

given.required.case have beenThe instructions should
a travelingThe salesman for the otherdefendant Souther was de-

fendant at He used his ownwhose officewas Manchester. automo-
weeklyacovering district,bile in and was allowed fixed sum forhis

salary.expenses running regularin it in addition to his One of his
trips Jaffrey. seeinghim his customers theretook to After his

morning atreportedhis until he the next the Man-time was own
byliberty anyreturnoffice, and he was at to routechester he

returning Jaffrey tripa that thepleased. fatalityIt was fromwhile
occurred.
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the time of accidentThe that at the Souther wasplaintiff contends
anddoing actingmaster’s business withinengageda in hisservant

and that the other as hisemployment,his defendantscopethe of
any innegligence operationliable the ofemployer was therefore for

the car.
authority employerthatpropositionthe theforThere is substantial

agent in the courseall his or servant committed ofis torts ofliable for
authoritysuch the distinction betweenand underemployment,the

is, not,andemployment that that is underin of theservice the course
and is not observed. But the doc-the control directionemployer’s

underlying employer’s liabilitysuperior the andrespondeattrine of
liability established, disregardedhas isthe been eitherthrough which

is not Thefallaciously applied when the distinction made. doc-or
right direction,of and and inemployer’sthe controltrine rests on

andonly extent of the control direction. Whatreason to theapplies
by himself, but does isby he does what another notone does another

him it.always employing to do Where noact of the one controlthe
expresslyand has beenmay the situation none re-impliedbe from

agencyrelationship is of ormere fact that the serviceserved, the
employer liability.to Andenough subject the ifshould be tonot

employment employer partthe has control overunder the contract of
liabilityrendered, the inonly be for manner whichof the service to

therebynotperformedis does follow.the rest the serviceof
employer’s innot to the control and directionsubjectFor service

faulty per-is to forprinciple he no more be held itsdetails,its on
liability independent Ifanthan for the of contractor. theformance

then,done,thingmay not how a shall be what[.employer direct the
employer's rightthe act. That theis not he hasagent servant doesor

employment thingto the iscontract of have done notunder the
inliability. rightThat obtains as well cases ofenough impose inde-to

right per-to theThe direct manner ofpendent contracts. further
“An isappear. employermust answerable for the torts offormance

regardwith to detailsemployees he is entitled to control the ofwhom
employees only in farwork, theyand for torts of so asthe suchtheir

Labatt,theiracting Servant,in the of duties.” Master &are course
ed., 2250.2d s.

employer’sofin the furtherance the businessThat the service is is
far hisIt be so his business as to be own workenough.not must and

theundertaking. engagementThe of others to do work does not
undertakingBut theresponsibility. when is that ofaffect his the

only theengaged employerto it and the is concerned in re-person do



37

his.undertakingthe issince notsuit, responsibility failsthe latter’s
grow much of theresponsibility does not so outemployer’s]“His [the
powerthe of direction andas out ofand servantrelation of master

Hooperthat v.usually to relation.”control, are incidentwhich
Brawner, 422.417,148 Md.

liabilitythe of of theand direction as testprinciple controlThe of
maxim, re­cases. “Theexpressed in our ownemployer has been

byimplied thedepends presumed controlspondeat superior, on the
not extend the caseparties. It therefore does tobetween therelation

athe execution of work isto whomindependent contractor,anof
being reservedany powercontrol or of directioncommitted without

theexecutingmanner of work.”employer as to thepart of theon the
is, the52, 53, “The rule that whereMills, H. 54.v. 58 N.Carter

respon­upon principlethe ofliability sought is basedto be enforced
soughtnegligence recovery issuperior, personif for whosedeat the

employee of one overcontractor, or theindependentanis himself
control,has no lia­the defendantthe detail of his workwhom as to

by But theinvoking that doctrine. wherebility be enforcedcannot
defendant,imposed by upon theis one lawduty sought to be enforced

another,liability by showing employedthat he overescapehe cannot
Com­control, perform it him.” &c.had no to forwhom he Pittsfield

522,H.pany Company, 71 N. 530.v.
undertakings to render a servicedistinguishfailure to betweenThe

for muchaccountsdoing business or workto and for another’sanother
jurisdictions. Thein in otherbe the casesof the conflict to found
adopted regardedishere havetheory i’esponsibilitywhich the casesof

authorityby weight of asby principle, if not thesupportedas better
found, par-and as ofsupport jurisdictionsin isMuch otherwell.

Company,following are cited: James v.casespertinenceticular the
Company, 191Osborne, 672; Gall v.36; Ramp182 v. 115 Ore.Wis.

Corporation,Barton v.405; Company, 138;Ala.Mich. Aldrich v. 206
Ky Pyyny Company,v.Stamper Jesse, 324;v. 199App. 707;46 Cal.

inclosely parallel its factsisThe last cited case253 Mass. 574.
one at bar.with the

employer in-was one ofrelationship with hisWhether Souther’s
servant,agentan or whethercontract, or whether he was ordependent

strictlyrelations, is therefore notengagement partook of bothhis
inquiryliability. The decisive isemployer’shisdeterminative of

manage-any in thehad over Southeremployerthe controlwhether
If the evidence leavesautomobile.operationand of the latter’sment

respect to the detailsin ofit doubtful whether control and direction



38

the work reserved, questionare the fact.is to be resolved as one of
Winslowv. Wellington, 77Company,79 N. H. 500. See also Paro v.
N. H. 394, 396.

Upon anythis issue there is no evidence show suchwhatever to
control. Souther owned the car and was to its exclusiveentitled
possession. far as appears, gaveSo hisemploymenthis contract of
employer right others,no any byof direction for and heuse of the car
was to maintain and run it as personalhis affair. The allowance
made expenses implied right liability employer’sfor no and theno on
part in respect authorityto its and foroperation.maintenance No
the employer to direct Souther how to car is to inferredrun the be
from the relations between them, employerand the had no more
charge or control over Souther’s transportationmeans and manner of
than if the bytravel had employer might assignbeen train. theWhile
the routes and mighttimes for trips car,Souther’s with the it not
direct how tripsthe should be man-made or how the car should be
aged. The employer, having rightno if inpresent to direct Souther

waythe he ran car,and the wayused runis not liable for the it was
and used. How the car onlywas run was its in of itsaffair the sense
interest in the results operation,obtained that in-properfrom and
terest was no evidence of a right say wayto run in itit or to what
should be run as to operation.the details of forA directed verdict

employerthe should have been ordered.

New trial judgmentSouther: Morrisfor defendant for defendant
& Co.

All concurred.


