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)Rockingham,
)7,June 1927.

Randolph Seavey.Earle T. Webster v.

H. Sleeper, plaintiff.William for the

George Hughes GeorgeT. Scammon,and R. for the defendant.

Marble, hill, so-called,J. The inPigeonaccident occurred near
Effingham, 15, plaintiff togetherNovember 1923. The and defendant

Theywith the huntingwitnesses Glidden and Keniston were deer.
early morninghad been out since and bridgehad met at a certain late

in the forenoon. The defendant describes the accident as follows:
“I Mr. bridgemet Glidden and andwe went down toward the we

a generalhad do,consultation ofthere what we would and we made
a arrangement go pathkind of to up spread Pigeonthe and out toward
hill, a goand make of that hill and todrive then to dinner. We were
go many yards manyin so apart, feet, keep properor so a distance‘
apart, go throughand if somethingand see we couldn’t start in the

Pigeonwoods hill. .toward . .
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“Mr. I first,Webster believe went into woods andthe we wanted
him go alongto a boys,little farther with us but he didn’t seem to

go.care to go there,He wanted to in so the other three of us went
along up further, and in a hundred, probably fifty,we went about

—yards apart. I think Mr. Mr. myselfKeniston and Glidden and I
don’t know which in 1first;one went couldn’t But Iremember. was
the last I upone. went meadow; Pigeonaround to the across towent
hill. . . .

“I nobodywaited there answered,some time and whistled and
myand thoughts was, guess boysI 1thoughtthe have all have been

a long,little too theyand know I getthat can back over to the
house, theyand getting hungry they goneare and are to dinner. So

aafter time I swamp. rustlingwent back into Ithe heard some out
in swamp;the thoughtwent back Iswamp;into the heard some
rustling there,out thoughtand I justwould whistle to see if I could

anybody’sattract alongattention; walking very slowly, supposeand I
this aobject caught myat eye, quick, and,distance and I ofturned
course, thinking a deer,it was I .shot. . .

“As soon fired, whyas I at response.first there seemed to be no
I could nothingsee at distance, thought, Well, guess,the and I I

—Seavey, you a poorhave made mistake this time shot. And I
along.started to move I somebody par-Then heard the noise of —

ticular thought, Well,noise. And at first I T Tguess ahave wounded
—deer. And athen, Why, 1 asecond could realize it was human

being, my thoughtsand was to rush andover there find out who it
was; then I over, I Mr.rushed and found Webster there.”

plaintiff requestedThe jurythe court to instruct that “on allthe
the negligent firingevidence the indefendant was at the time and in

waythe he did.” if truth,the defendant told the he did not fire with-
taking precaution.out testimony pointsome His on that is as follows:

“ Q. you yoriWhen with to thatreference the time shot did whistle?
A. Well, of it probably time,course was short duration of I couldn’t
say long, probablyhow might minute, minute,a half ahave been

Q.few Why youseconds. whistle, Seavey? Well,did Mr. A. I heard
a rustlinglittle in woods,noise out the and I towanted make sure
that it anybodywasn’t Q.out that a custom thatthere. Was had

by you?been Well, yes, generalfollowed A. athat is custom that I
usually in Q. whistlingmade the woods. aIs there custom of in the

Well,woods? A. great many bywe that ause custom times men
that is Q. anyfamiliar with you get response yourthe woods. Did to
whistle? A. No, sir.”
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so,belief, and iftostory was entitledWhether the defendant’s
werecaretook constituted reasonableprecaution hewhether the

a to directrequest was in motionThe effectplainly questions of fact.
negligence,on issue of the defendant’splaintiffa theverdict for the

oppositesusceptiblewas oftestimony on that issueand thesince
Duston,v.properlywas denied. Williamsinferences, requestthe

Railroad, 236,N. H. 240.82490;N. H. v.Hussey79
of whichby requests,five other eachraisedquestionA like was

part of the de-conduct on theruling law that certaincalled for a of
forObviously, questionwas athisnegligence.fendant constituted

253,Railroad, 82 N. H. 257.v.jury.the Williams
“specialaplaintiff did notthe wearday of the accidentOn the

“hadcoat, butcapa andcomprising red checkeredgunner’s outfit”
Therecap,and common coat.”pantskhaki commonpairon a of

caps in to lessenfrequently wear red orderhuntersthatwas evidence
partymembers of thefor deer. The otherbeingof takenthe chances

day.caps thatwearing redwere
byof last clear chancethe doctrine theinvokedplaintiffThe

athat could not be deniedcharge jurythe herequesting the court to
attire, since thenegligence respectin to hisanyrecovery because of

”wasas he“gonehad into the woods dressedthat heknewdefendant
change that situation.”powerless to“thereafterand that he was

• thedoctrine thatof the last chancean elementIt is essential
beperilous situation shallplaintiff’stheknowledge ofdefendant’s

much aboutplaintiff knew asplaintiff. Here thethat of thesuperior to
did.danger wearingof it as the defendantapparel and thehis own
thatnegligence,conspicuously constitutedIf his failure to dress

athunting trip and he knewthroughout thenegligence continued
exposed him.negligencesuchdanger to whichgeneralall times the
inspecific peril which heunconscious of thehe wasIt is true that

thenBut was the defendantfired. neitherthe defendantstood when
thusany person whom he wasplaintiff or otherit theaware that was

deer, objectato he shot theBelieving what he saw beimperiling.
a'wrong, he failedit was not becauseintentionally. If committedhe

plaintiff’s presence, but becausediscovering theafterto use due care
present at all.recognize plaintiff asto thehe failed

doctrineordinary application of the last chancein the caseWhile
plaintiff’sknowledge of theupon the defendant’sdependnotdoes

in instantwhere,for as theclearly a is calledidentity, different rule
in is not aperilactually objectbelieves that thecase, the defendant

plaintiffkill.may rightfully Thean animal hebéing but whichhuman
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intentionally inflictedwantonly orclaim that defendantdoes not the
precau-merely that failed take reasonableupon him, but he toinjury

ato wasobject he about shootthe wastions to ascertain whether
correctly thatalthough jury instructedman a And the wereor deer.

the factproperit for them to considerdeterminingin that issue was
capa redplaintiffthat the was “withoutthat the knewdefendant

trousers,” they correctlyalso informedwearing khakiand was were
bythey might plaintiffthat of such attire wasthat find the reason

recovery.aguilty negligence precludedwhichhimself of
remaining comprise following extractsrequestsof theThree the

“Dangeropinion Tullgren Company, 268,in N. H.from the v. 82 276:
it, dangerain risk of harm as well the of andconsists the as likelihood

thancalling anticipation probablefor need not be of occurrencemore
sufficientlyprobability harm thatless. If there is some of serious
it,ordinary precautionmen to failure so to dowould take avoid then

thannegligence. danger probablyis That the will otherwisemore
particular dispenseanot be encountered on occasion does not with

the exercise of care.”
requested asplaintiff juryThe further the court to instruct the

reasonablygoes may anticipategunningfollows: “One who not
met, bythat a man in will in but reason of the riskthe woods fact be

be, upon reasonably requiredmay is called to do isthat one he what
identify rustlingit. aobjectto he at One who hearsthe before fires

may reasonably anticipate that theand bushes move notsees the
amovingsuch in and the is a man instead ofof rustle of bushescause

deer, by may deer,a athe that it man instead ofbut reason of risk be
reasonably requireduponhe is to do what is to find out.”called

requiredinstructed that defendant wasjuryWhile the were the
mightpeoplecare to avoid to who beinjuryto exercise reasonable

alocality higher degreein and of care was called for wherehis that
slight,than itthe likelihood of accident was considerable where was

they might requireexplicitly told that thewere at no time due care
shootingfrom under the circumstances evendefendant to refrain

a him was aobjectif he reasonable belief that the beforeentertained
deer.

requests important,in and shouldprinciple embodied the wasThe
McCarthyspecifically jury’sto attention. v.have been called the

may29, requestsofSouther, ante, and cases cited. The denial the
harmful, given the con-proved peculiarly juryhave since the were

relating proof, expresslytoinstructions the burden of andventional
by a probabilities.to decide the issues balance ofdirected
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The fact that the verdict must be set aside for this makes itreason
unnecessary to exception relatingconsider the allegedto the mis-

jury.conduct of the
New trial.

All concurred.

)Hillsborough,
1927.)7,June

Katheryn Frear, by next friend,her v. Traction,Manchester
Light Company& Power a.&


